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It has long been recognized that promotion of full range of 
human rights is an essential condition for world peace. It was this 
realization that really led to the adoption of United Nations 
Charter proclaiming the principles of equal rights and self 
determination of peoples and of universal respect and observance 
of human rights and fundamental freedoms for all. In recent times 
the issue of human rights has found a global acceptance. Even 
the standard of a civilized society can be judged by progress a 
state achieves in the field of human rights. Minority rights are 
very much linked with the concept of human rights. It is 
understandably known that minorities in any state are the most 
likely victims of human rights abuses. Hence minorities are 
generally recognized as sections of people needing some special 
legal protection. They have therefore, been made entitled to some 
specific protection in addition to protection of general nature both 
under the national and international law systems so that their 
interest could be safeguarded. Thus problems of minorities form 
the core of contemporary human rights discourses. Any objective 
analysis of human rights situation cannot go without taking into 
consideration the extent of rights enjoyed by the minorities and 
problems faced by them in that country. In case of India, 
minorities are entitled to a number of safeguards guaranteed 
under the Constitution. In respect of them, India is under twin 
obligations as it is committed to both the national and 
international laws guaranteeing the protection of minorities. 
The preamble of Indian Constitution contains the resolve of 
people of India to secure justice, liberty, equality and fraternity 
assuring the dignity of individual among all its citizens. These 
fundamental freedoms have been further spelt out in different 
articles under part III of the Constitution. In addition to the 
guarantee of equality before the law and equal protection of laws 
in terms of Article 14 and Article 21 ensuring protection of life 
and liberty, part III of the Constitution contains a number of 
provisions that guarantee protection to minorities. Article 15 
prohibits discrimination on grounds of religion, race, caste, sex 
and place of birth. Articles 25-28 talk about the right to freedom 
of religion. Articles 29 and 30 specifically guarantee cultural and 
educational rights so as to protect and preserve cultural identity 
of minorities. Moreover, Article 32 of the Indian Constitution 
provides a guaranteed remedy for the enforcement of all the 
above rights as it guarantees the right to move the Supreme 
Court for the enforcement of rights conferred by part III of the 
Constitution. Supreme Court is thus constituted as the protector 
and guarantor of fundamental rights of the Indian citizens 
including minorities. Through these provisions the Indian 
Constitution tries to ensure that minorities are not deprived of 
their sense of belonging, feeling of security, consciousness of 
equality and awareness that the conservation of their religion, 
culture and language etc. as also the protection of their 
educational institutions are their fundamental rights enshrined in 
the Constitution. In other words, it thus lays down a legal 
framework, which obliges the state to take care of minorities' 
interests and their fundamental human rights. 
As noted earlier, one of the objectives of the United Nations 
was to work for the promotion and observance of 'human rights 
and fundamental freedoms for all' without distinction as to race, 
sex, language or religion. But the simple expression 'human 
rights and fundamental freedoms for all' was not just enough for 
the United Nations to achieve its goal. The U.N. therefore, 
adopted a declaration defining the fundamental principles of 
human rights called Universal Declaration of Human Rights 
(UDHR). When the UDHR was adopted by U.N General Assembly 
on 10 December 1948, it created a revolution in the field of 
human rights by elucidating the principles of equality, human 
dignity, non discrimination, non violence, justice, democracy and 
morality etc. It has had a substantial impact on the drafting of 
many national constitutions including that of India. Its principles 
are reflected in a number of municipal laws and decrees in 
different countries. The Universal Declaration represents the 
yardstick to measure the degree of respect for and the 
compliance with the principles of human rights. By adopting the 
Declaration member states have committed to their citizens so 
that all people, despite their differences can live in security. 
The Universal Declaration was followed by the adoption of 
two International Covenants, namely the International Covenant 
on Civil and Political Rights (ICCPR) and International Covenant 
on Economic, Social and Cultural Rights (ICESCR) in 1966. 
These Covenants that together with UDHR constituted what came 
to be known as the International Bill of Rights. The two 
Covenants, which are based on the principles enshrined in UDHR 
are legally binding on all ratifying states. India is one of such 
states, which has ratified these international instruments in 1979 
during the Premiership of Morarji Desai. Article 27 of the ICCPR 
specifically talks about the rights of minorities. It lays down that: 
In those States in which ethnic, religious or linguistic 
minorities exists, persons belonging to such minorities 
shall not be denied the right, in community with the 
other members of their group, to enjoy their own 
culture, to profess and practice their own religion or 
to use their own language. 
Besides ICCPR, close to the idea of protecting minorities 
there is a U.N Convention on the prevention and punishment of 
the crime of genocide, 1948. 
On the inspiration of Article 27 of ICCPR the 1992 
Declaration on Minority Rights was adopted. It not only calls for 
protecting minorities' existence and promoting its identity but also 
urges states to take steps for the fullest enjoyment by the 
members of minorities of 'all their human rights and fundamental 
freedoms without any discrimination and full equality before law' 
It is in this context of national and international legal norms 
that the role of Indian state needs to be evaluated to see the 
extent of practical realization of minorities' various rightful 
claims. It is for this reason that the present study attempts to 
probe measures taken by the Indian government as part of its 
obligations under both national and international laws to promote 
and protect various interests of religious minorities with special 
focus on Muslim and Christian communities. India is home for 
various other religious minorities but these two communities are 
specifically targeted and stigmatized on account of their religion 
being of foreign origin and their historical connection with past 
rulers who once subjugated the country. Besides Muslims and 
Christians, the officially recognized other minorities in India are 
Sikhs, Buddhists and Parsees who on account of relatively better 
socio-economic conditions and politically insignificant position 
have not been taken for detailed study here. 
As contemporary Indian societies are besieged with 
Hindutva project of majoritarianism, the present study assumes 
particular relevance. There seems to have appeared political 
mobilization with the aim of eliminating inter-group differences by 
targeting mostly religious minorities and making them vulnerable 
to direct attacks and subjugation. The ideology of Hindutva in 
effect seeks to undermine minority identities and erase 
constitutionally sanctioned rights in order to institute one nation, 
one people notion. Above all what it puts at stake is Indian 
democracy, secularism, rule of law and composite nationalism 
and culture. Take the example of massive anti-Muslim riots in 
Gujarat in 2002 under the BJP's Narendra Modi government, 
which caused unspeakable loss of lives and properties to the 
minority community of the state. The Gujarat killings of 2002 were 
a test case of the failure of the state machinery on law and order 
and also the failure of the secular tenets of the Indian constitution 
and state. 
If the majority goes on showing impatience with the 
existence of other religious persuasions, minority religious groups 
expectedly become vulnerable to majoritarianism. Therefore, 
India that is deeply polarized on the matter of religion will need to 
institute protection for minorities against this majoritarian 
onslaught. 
The issues involving minority rights are best viewed and 
judged from the perspective of equality. Substantive equality 
dictates that vulnerable groups in the polity should be protected 
through special measures. Any attempt aimed at taking special 
measure for the welfare of minorities unfortunately, in the 
majoritarian ideological context, is condemned as appeasement 
and is sought to be projected as negation of equality and 
secularism. 
In India the current majoritarian propensity of holding the 
religious and cultural minorities responsible for most socio-
economic ills and pushing them to the margins of contemporary 
societies has to be taken into consideration while looking into 
minorities' over all human rights conditions in the states, national 
and international contexts. So a study of India's performance in 
terms of its acceptance of constitutional legal precepts and 
government's actual practices becomes imperative. 
II 
The present study has been divided into six chapters. The 
first chapter brings out discussion on the proposal of minority 
rights in the Constituent Assembly during the framing of the 
Constitution in evolutionary framework. It underlines the fact that 
the leading lights of the main national party, Congress, were 
inspired by a vision of homogenized unitary nationalism and the 
circumstances in which the partition was affected cast its shadow 
on the whole process of constitutional protection of minorities. By 
doing away with statutory reservation of seats in legislature for 
minorities and the promise of fairness in securing them their due 
share in public services, the question of minorities protection was 
thus dwindled. 
Then it is pertinent to see how government has acted upon 
on the principle of equality, non-discrimination, security of life 
and cultural identity enunciated in the legal norms. In order to 
have an insightful understanding of the subject, chapter II 
analyses the working of Indian Constitution with regard to 
minorities. Further it discusses minorities' constitutional 
protection based on the principle of equality, freedom of religion 
and cultural and educational rights enshrined in the constitution. 
The contents of these constitutional provisions have also been 
examined. Attempts have been made to find out as to how 
effective they have been on the ground in real life situation. For 
this purpose scores of judicial decisions and interpretations were 
brought under scrutiny. Besides its national constitutional 
commitments, India's support to various International Covenants 
and Conventions brings it under international obligation as well. 
This twin obligation has been analyzed in terms of their domestic 
application and implementation in chapter III. It leaves one to 
believe that constitutional guarantee provide the best safeguards 
in principle but regrettably practices leaves much to be desired. 
Tracing the genesis of tiie Commission for Minorities, back 
to tine assurances of tlie Congress during 1930s in the 
Constituent Assembly's draft Article 299 and its ignominious 
scrapping and the revival of the idea through manifestoes of 
political parties in the late 60s and 70s, its first formation under 
the Janata Government as a department of the Home and Welfare 
Ministries and its subsequent establishment under an Act of 
Parliament in 1992 with wide powers and its functioning and role 
since then have been brought in for discussion under chapter IV. 
The next chapter V deals with the dimensions of injustices, 
deprivation and gross violations of human rights of minorities 
particularly the largest one - the Muslims have been subjected to. 
The unfulfillment of their lawful rights over such issues as 
religious freedom, language rights, political representation, 
educational curriculum and economic empowerment forms the 
core of discussion in this chapter. While dissecting these issues it 
also touches upon government's actions and inactions and failure 
of justice administration system. The last chapter provides broad 
conclusions emerging from the study. 
Ill 
India needs to take many legislative, administrative 
measures and political decision to improve its compliance of 
international human rights standard and minority rights 
obligations. 
India was expected to act upon removing the inadequacies 
and inconsistencies in our constitution and laws after it signed 
and ratified the two international covenants in 1979, which made 
it accountable to the world community for their implementation. 
Since then the UN treaty monitoring bodies, especially the UN 
Human rights committee, have been pointing out the need to 
amend its laws, constitutional as well as statutory, for effective 
implementation of the universally accepted human rights norms. 
The government of India hardly cared for the 1992 UN 
Declaration on Minorities as it maintains that rights of religious 
and linguistic minorities are amply safeguarded under the 
constitution. 
But the economic, social, cultural and political realities 
prevailing in the country for 60 years since independence have 
been such that amounts to betrayal of the promise of equality, 
liberty and justice to the people enshrined in the constitutional 
preamble. This cannot be attributed to the behavioural failure of 
the political class alone. Fault lies also with makers of the 
constitution and flaws left in it that makes subversion of justice 
possible by the political leadership. For example, the persistently 
inadequate representation of minorities such as Muslims in the 
Parliament and Assemblies and their exclusion from the benefits 
of affirmative action programmes including reservation and the 
plight of the Urdu language and script have been caused by non-
protection of minority political and economic rights and 
Inadequate protection of their educational, cultural and linguistic 
rights in the constitution. Their rights have been made more 
precarious by un-helpful judicial interpretations and an indifferent 
bureaucracy. 
The world community is conscious of the fact that simply 
making provision of legal-constitutional protection of weaker and 
vulnerable minorities hardly serves the purpose. What is required 
in fact is to make its objective happen on the ground in reality. 
But for achieving this objective what is first required is the 
knowledge of the actual condition of minorities in terms of 
security of life, property and honour, and of the degree and 
nature of their participation in the political process and their 
share in power, and national wealth and resources and their 
access to opportunities for educational and socio-economic 
development. 
Minorities are subjected to discrimination everywinere in 
varying degrees and l<inds. It is tlie IVIuslims who bear the brunt 
of discrimination most in almost all fields of life. Muslims are 
under represented not just in higher echelon of administration, 
they are so even in the police, para military forces and in class III 
and IV services of the union and the states governments. Their 
meager presence and deprivation can be seen even in the area of 
discretionary appointments and distribution of permits, licensees, 
loans and allotment of lands, shops and houses. The state in 
India enjoys vast powers at its discretion to extend patronage and 
confer benefits by way of appointing members and chairpersons 
of permanent, quasi-permanent and adhoc commissions and 
committees, boards and panels, judges, vice-chancellors, 
members and leaders of delegations etc. In all these spheres of 
discretionary appointments, the share of minorities has been 
throughout very poor. The study of discrimination and prejudice 
as is prevalent against minorities is rarely encouraged in official 
circles. The job is left to ill-equipped minority groups themselves, 
which is nothing but a testimony to the weakness of human rights 
activism working for promotion of minority rights. 
By committing itself to international agreements and 
national constitution the Government of India is under obligation 
to make the condition of its minorities known so as to ascertain 
the degree of practical realization of the underlying principles of 
non-discrimination, justice and fair treatment. But under the garb 
of secularism until 2001, it kept suppressing community wise data 
on socio economic and educational status that it had collected 
during census operations since 1951. During all these periods the 
same secular considerations, however, did not deter the 
Government to publish with fanfare the differential rate of growth 
of religious communities, especially Muslims. But data on literacy, 
poverty and other determiners of backwardness and cultural 
deprivation of the same community was kept secret for almost a 
half century after cross tabulation which would have otherwise 
enabled people to correlate higher rate of Muslim growth in 
population with its educational bacl<wardness and poverty. 
It is encouraging to note that the Government of India has 
now not only made public such data as available with the 
Registrar General but has also appointed several committees to 
ascertain the degree and causes of under representation of 
minorities in all sectors of national life. The study of prejudice 
and discrimination against minorities needs the attention of the 
Government and commissions and the academic community. The 
fair practices in employment have unfortunately not been given 
chance to take roots in India. Just by providing for citizens right 
to non-discrimination, it is assumed that meritocracy already 
prevails in the country. Whereas the fact remains that traditional 
Indian social ethos has been more non-egalitarian, discriminatory 
and segregationist than in most other societies. Moreover sub 
group loyalties in India are stronger than any other loyalty or 
commitment. There is therefore, a need for a fair practices 
commission to ensure application of fairness in all employments, 
appointments and distribution of benefits. 
The National Commission for Minorities as an agency to 
look after the interests of Indian minorities was basically 
instituted and empowered to investigate and report the condition 
of minorities and the working of the constitutional safeguards. But 
its actual performance in terms of effectively carrying out any of 
assigned functions has been rather disappointing. It has neither 
undertaken any study of minorities' under representation and its 
causes including prejudice and discrimination against them, nor 
has it been able to impress upon the government of India to 
publish such studies and data. 
A closer look at the history of its formation and subsequent 
transformation that it underwent and its functioning since its final 
establishment under an act of Parliament in 1992 speak volumes 
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for the Commission. It is intriguing to note that the Commission 
was first formed under the Janta Party Government in 1977 
simply as a department of Home and Welfare Ministries. No 
where in the democratic world can one think of such an important 
Commission to function as a department of IVIinistry like Home or 
Welfare. When under domestic political compulsion and under 
pressure of international public opinion it was given a new shape 
in 1992 by an act of Parliament, it was made to consist of only 
government appointed chairman and members. This mode of 
appointment was however, not prescribe for National Human 
Rights Commission (NHRC) which was established only a year 
later. 
The mode of appointment of the team indeed becomes 
crucial for independent functioning of these Commissions. While 
human rights organizations and activists launched concerted 
campaign demanding such independence for NHRC, none of them 
cared for the National Commission for Minorities when a bill to 
this effect was in the making. What to expect from the hapless 
minorities? All minorities especially Muslims took mere fact of 
establishment of a Commission under an Act of Parliament as an 
accomplishment for themselves. Though the Act has such a major 
drawback, it does provide a wide range of powers and functions 
for the adequate working of the Commission. But its non-working 
and the indifference of Parliament and the people to its 
ineffectual functioning can be gauged from the fact that the 
Commission has not made public any Annual Report since 1996. 
That the reports have not been laid in either of the two houses of 
Parliament for so long as it ought to be has not stirred members 
of the Parliament. No honourable member even of the minority 
communities seems to be bothered to question about the non-
submission of Commission's Reports. Human rights organizations 
and even minority forum seem to be least concerned about the 
Commission. The Commission is unable to receive much needed 
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attention perhaps also because it is dismissed by the right 
wingers of the majority community as a measure of minority 
appeasement. All this goes to show that minority concerns have 
been missing its due place in the national scheme of governance 
and hardly find patronage in India. 
The Muslim community's fears of persecution have been 
strengthened by their view that judicial forums have been unable 
to punish the perpetrators of violence and hate preachers. The 
fact that prosecutors became defenders of the accused on 
communal grounds and that the judicial officers allowed 
miscarriage of justice, came in for severe strictures in the Best 
Bakery case related to Gujarat 2002 carnage by the Supreme 
Court of India. The creed of Hindutva followed by the RSS, V.H.P 
and Bajrang Dal has heightened these fears. The criminal justice 
system in India has not been completely effective either rights of 
innocent or punishing the guilty and compensating the victims. 
The most reprehensible part played in the crimes against Muslims 
and other minorities remains the partisan role of the states law 
enforcement machinery i.e the administration, the police and 
justice system. 
Given this state of things the situation calls for adopting a 
wide range of affirmative action programmes. The objection is 
unfortunately raised on any proposal for reservation for Muslims 
on the ground that it is anti secular and it well require amendment 
of the constituent as Article 16 (4) enables the state to make 
reservation for 'classes' of people and not 'communities'. 
It needs to be borne in mind that any special measure for 
minorities, like the provision of article 30, is not violative of the 
secular principle of the state. Secularism is required to ensure 
equality of treatment of all citizens, irrespective of religious 
affiliation. The international human rights standards starting from 
1935 Albania school opinion by the Permanent Court of 
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International Justice to official explanation of the UN Declaration 
on the Rights of Persons Belonging to Minorities by Prof. Asbjorn 
Eide, and the Durban Declaration and Programme of Action 
(POA) 2001, emphasise the necessity of special measures to 
make the minorities effectively enjoy equality, which mere formal 
legal equality cannot ensure. 
IV 
The study has been carried out by sifting materials of both 
primary and secondary sources. The study has in fact been 
completed with the help of readings based on primary sources 
such as relevant parts of Constituent Assembly Debates 
concerning minorities, Reports of various commissions like 
National Commissions for Minorities, National Human Rights 
Commission and Reports of several other enquiry commissions. It 
also includes readings of Indian constitution and laws besides 
scrutinizing international laws affecting minorities. As secondary 
sources, a number of books authored on related topics have been 
consulted and numerous articles derived from various journals 
and newspapers have also been perused for the purpose of this 
study. 
The work is essentially based on subjective approach of 
study and attempts have been made to present the issues 
confronting minority rights in India in an analytical framework 
13 
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N RODU N 
INTRODUCTON 
It has long been recognized that promotion of full range of 
human rights is an essential condition for world peace. It was this 
realization that really led to the adoption of United Nations 
Charter proclaiming the principles of equal rights and self 
determination of peoples and of universal respect and observance 
of human rights and fundamental freedoms for all. In recent times 
the issue of human rights has found a global acceptance. Even 
the standard of a civilized society can be judged by progress a 
state achieves in the field of human rights. Minority rights are 
very much linked with the concept of human rights. It is 
understandably known that minorities in any state are the most 
likely victims of human rights abuses. Hence minorities are 
generally recognized as sections of people needing some special 
legal protection. They have therefore, been made entitled to some 
specific protection in addition to protection of general nature both 
under the national and international law systems so that their 
interest could be safeguarded. Thus problems of minorities form 
the core of contemporary human rights discourses. Any objective 
analysis of human rights situation cannot go without taking into 
consideration the extent of rights enjoyed by the minorities and 
problems faced by them in that country. In case of India, 
minorities are entitled to a number of safeguards guaranteed 
under the Constitution. In respect of them, India is under twin 
obligations as it is committed to both the national and 
international laws guaranteeing the protection of minorities. 
Framework of Constitutional Law 
The preamble of Indian Constitution contains the resolve of 
people of India to secure justice, liberty, equality and fraternity 
assuring the dignity of individual among all its citizens. These 
fundamental freedoms have been further spelt out in different 
articles under part III of the Constitution. In addition to the 
guarantee of equality before the law and equal protection of laws 
in terms of Article 14 and Article 21 ensuring protection of life 
and liberty, part III of the Constitution contains a number of 
provisions that guarantee protection to minorities. Article 15 
prohibits discrimination on grounds of religion, race, caste, sex 
and place of birth. Articles 25-28 talk about the right to freedom 
of religion. Articles 29 and 30 specifically guarantee cultural and 
educational rights so as to protect and preserve cultural identity 
of minorities. Moreover, Article 32 of the Indian Constitution 
provides a guaranteed remedy for the enforcement of all the 
above rights as it guarantees the right to move the Supreme 
Court for the enforcement of rights conferred by part III of the 
Constitution. Supreme Court is thus constituted as the protector 
and guarantor of fundamental rights of the Indian citizens 
including minorities. Through these provisions the Indian 
Constitution tries to ensure that minorities are not deprived of 
their sense of belonging, feeling of security, consciousness of 
equality and awareness that the conservation of their religion, 
culture and language etc. as also the protection of their 
educational institutions are their fundamental rights enshrined in 
the Constitution. In other words, it thus lays down a legal 
framework, which obliges the state to take care of minorities' 
interests and their fundamental human rights. 
Framework of International Human Rights Law 
As noted earlier, one of the objectives of the United Nations 
was to work for the promotion and observance of 'human rights 
and fundamental freedoms for all' without distinction as to race, 
sex, language or religion. But the simple expression 'human 
rights and fundamental freedoms for all' was not just enough for 
the United Nations to achieve its goal. The U.N. therefore. 
adopted a declaration defining the fundamental principles of 
human rights called Universal Declaration of Human Rights 
(UDHR). When the UDHR was adopted by U.N General Assembly 
on 10 December 1948, it created a revolution in the field of 
human rights by elucidating the principles of equality, human 
dignity, non discrimination, non violence, justice, democracy and 
morality etc. It has had a substantial impact on the drafting of 
many national constitutions including that of India. Its principles 
are reflected in a number of municipal laws and decrees in 
different countries. The Universal Declaration represents the 
yardstick to measure the degree of respect for and the 
compliance with the principles of human rights. By adopting the 
Declaration member states have committed to their citizens so 
that all people, despite their differences can live in security. 
The Universal Declaration was followed by the adoption of 
two International Covenants, namely the International Covenant 
on Civil and Political Rights (ICCPR) and International Covenant 
on Economic, Social and Cultural Rights (ICESCR) in 1966. 
These Covenants that together with UDHR constituted what came 
to be known as the International Bill of Rights. The two 
Covenants, which are based on the principles enshrined in UDHR 
are legally binding on all ratifying states. India is one of such 
states, which has ratified these international instruments in 1979 
during the Premiership of Morarji Desai. Article 27 of the ICCPR 
specifically talks about the rights of minorities. It lays down that: 
In those States in which ethnic, religious or linguistic 
minorities exists, persons belonging to such minorities 
shall not be denied the right, in community with the 
other members of their group, to enjoy their own 
culture, to profess and practice their own religion or 
to use their own language. 
Besides ICCPR, close to the idea of protecting minorities 
there is a U.N Convention on the prevention and punishment of 
the crime of genocide, 1948. 
^ On the inspiration of Article 27 of ICCPR the 1992 
Declaration on Minority Rights was adopted. It not only calls for 
protecting minorities' existence and promoting its identity but also 
urges states to take steps for the fullest enjoyment by the 
members of minorities of 'all their human rights and fundamental 
freedoms without any discrimination and full equality before law' 
It is in this context of national and international legal norms 
that the role of Indian state needs to be evaluated to see the 
extent of practical realization of minorities' various rightful 
claims. It is for this reason that the present study attempts to 
probe measures taken by the Indian government as part of its 
obligations under both national and international laws to promote 
and protect various interests of religious minorities with special 
focus on Muslim and Christian communities. India is home for 
various other religious minorities but these two communities are 
specifically targeted and stigmatized on account of their religion 
being of foreign origin and their historical connection with past 
rulers who once subjugated the country. Besides Muslims and 
Christians, the officially recognized other minorities in India are 
Sikhs, Buddhists and Parsees who on account of relatively better 
socio-economic conditions and politically insignificant position 
have not been taken for detailed study here. 
As contemporary Indian societies are besieged with 
Hindutva project of majoritarianism, the present study assumes 
particular relevance. There seems to have appeared political 
mobilization with the aim of eliminating inter-group differences by 
targeting mostly religious minorities and making them vulnerable 
to direct attacks and subjugation. The ideology of Hindutva in 
effect seeks to undermine minority identities and erase 
constitutionally sanctioned rights in order to institute one nation, 
one people notion. Above all what it puts at stake is Indian 
democracy, secularism, rule of law and composite nationalism 
and culture. Take the example of massive anti-Muslim riots in 
Gujarat in 2002 under the BJP's Narendra Modi government, 
which caused unspeakable loss of lives and properties to the 
minority community of the state. The Gujarat killings of 2002 were 
a test case of the failure of the state machinery on law and order 
and also the failure of the secular tenets of the Indian constitution 
and state. 
If the majority goes on showing impatience with the 
existence of other religious persuasions, minority religious groups 
expectedly become vulnerable to majoritarianism. Therefore, 
India that is deeply polarized on the matter of religion will need to 
institute protection for minorities against this majoritarian 
onslaught.^ 
The issues involving minority rights are best viewed and 
judged from the perspective of equality. Substantive equality 
dictates that vulnerable groups in the polity should be protected 
through special measures. Any attempt aimed at taking special 
measure for the welfare of minorities unfortunately, in the 
majoritarian ideological context, is condemned as appeasement 
and is sought to be projected as negation of equality and 
secularism. 
In India the current majoritarian propensity of holding the 
religious and cultural minorities responsible for most socio-
economic ills and pushing them to the margins of contemporary 
societies has to be taken into consideration while looking into 
minorities' over all human rights conditions in the states, national 
and international contexts. So a study of India's performance in 
terms of its acceptance of constitutional legal precepts and 
government's actual practices becomes imperative. 
The present study has been divided into six chapters. The 
first chapter brings out discussion on the proposal of minority 
rights in the Constituent Assembly during the framing of the 
Constitution in evolutionary framework. It underlines the fact that 
the leading lights of the main national party, Congress, were 
inspired by a vision of homogenized unitary nationalism and the 
circumstances in which the partition was affected cast its shadow 
on the whole process of constitutional protection of minorities. By 
doing away with statutory reservation of seats in legislature for 
minorities and the promise of fairness in securing them their due 
share in public services, the question of minorities protection was 
thus dwindled. 
Then it is pertinent to see how government has acted upon 
on the principle of equality, non-discrimination, security of life 
and cultural identity enunciated in the legal norms. In order to 
have an insightful understanding of the subject, chapter II 
analyses the working of Indian Constitution with regard to 
minorities. Further it discusses minorities' constitutional 
protection based on the principle of equality, freedom of religion 
and cultural and educational rights enshrined in the constitution. 
The contents of these constitutional provisions have also been 
examined. Attempts have been made to find out as to how 
effective they have been on the ground in real life situation. For 
this purpose scores of judicial decisions and interpretations were 
brought under scrutiny. Besides its national constitutional 
commitments, India's support to various International Covenants 
and Conventions brings it under international obligation as well. 
This twin obligation has been analyzed in terms of their domestic 
application and implementation in chapter III. It leaves one to 
believe that constitutional guarantee provide the best safeguards 
in principle but regrettably practices leaves much to be desired. 
Tracing the genesis of the Commission for Minorities, bacl< 
to the assurances of the Congress during 1930s in the 
Constituent Assembly's draft Article 299 and its ignominious 
scrapping and the revival of the idea through manifestoes of 
political parties in the late 60s and 70s, its first formation under 
the Janata Government as a department of the Home and Welfare 
Ministries and its subsequent establishment under an Act of 
Parliament in 1992 with wide powers and its functioning and role 
since then have been brought in for discussion under chapter IV. 
The next chapter V deals with the dimensions of injustices, 
deprivation and gross violations of human rights of minorities 
particularly the largest one - the Muslims have been subjected to. 
The unfulfillment of their lawful rights over such issues as 
religious freedom, language rights, political representation, 
educational curriculum and economic empowerment forms the 
core of discussion in this chapter. While dissecting these issues it 
also touches upon government's actions and inactions and failure 
of justice administration system. The last chapter provides broad 
conclusions emerging from the study. 
The study has been carried out by sifting materials of both 
primary and secondary sources. The study has in fact been 
completed with the help of readings based on primary sources 
such as relevant parts of Constituent Assembly Debates 
concerning minorities, Reports of various commissions like 
National Commissions for Minorities, National Human Rights 
Commission and Reports of several other enquiry commissions. It 
also includes readings of Indian constitution and laws besides 
scrutinizing international laws affecting minorities. As secondary 
sources, a number of books authored on related topics have been 
consulted and numerous articles derived from various journals 
and newspapers have also been perused for the purpose of this 
study. 
The work is essentially based on subjective approach of 
study and attempts have been made to present the issues 
confronting minority rights in India in an analytical framework. 
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Chapter - I 
RIGHTS OF MINORITIES AND THE 
CONSTITUENT ASSEMBLY OF INDIA 
Under the exigencies of Second World War, when the 
British government started moving towards the settlement of 
India's independence, the process for the creation of constitution 
making body gained momentum. After a series of measures taken 
in this direction by the British government, there came finally the 
Cabinet Mission Plan in 1946 which suggested for setting up of 
Constituent Assembly and proposed for this Constituent Assembly 
to set up an Advisory Committee on the rights of citizens, 
minorities and tribal and excluded areasV The Cabinet Mission 
made it clear that the secession of sovereignty to the Indian 
people on the basis of a constitution framed by Constituent 
Assembly would be conditional on adequate provisions being 
made for the protections of Minorities^. 
Question of Safeguarding Minorities: Views of the 
Congress 
According to the terms of the Cabinet Mission's statement 
of May 16, 1946 the election to the Constituent Assembly was 
held in the summer of 1946 and the Assembly was finally 
convened on December 9 the same year. Almost through out the 
period for which Assembly met, the question of safeguards of 
minorities remained an important and controversial issue and 
continued to engage the attention of the members till the 
Assembly had completed the draft of the entire constitution in 
November 1949. 
So far as the minority question was concerned, the 
convening of the Assembly had brought the Congress in a very 
delicate position. It had to secure the consensus of minorities 
while still satisfying the majority. Throughout the period during 
which the Congress party had struggled for recognition of rights 
and protection of interests, it had kept before it the ideal of Indian 
national unity as a basic premise. Therefore, in securing the 
agreement of minorities if it conceded too much in favour of 
protection of minority interests, it would serve to perpetuate the 
consciousness of separate identities among the minorities. But if 
it conceded too little it would expose itself to the change of 
having little or no concern for minorities' interests. For several 
decades in the past it had been a potential weapon in the hands 
of the Muslim League. They advocated that minority interests 
were not safe in the hands of 'brute' Hindu majority^ and the 
British ruler had never forgotten to assert that they had a special 
obligation to protect the minorities'*. The Congress too had 
consistently declared in the past that it was its primary duty as 
well as its fundamental policy to protect the religious, linguistic, 
cultural and other rights of minorities so as to assure for them in 
any scheme of government to which congress would be a party. 
The widest scope for their development and their full participation 
in the political economic and cultural life of the nation would be 
ensured®. Congress was thus put on trial and had necessity to 
demonstrate its good intentions. 
The Congress utilized the very first opportunity in the 
Assembly to express its intentions when the Objectives 
Resolution^ was moved by Jawahar Lai Nehru on December 13, 
1946 for the proposed constitution, two of its clauses declared. 
i. Wherein shall be guaranteed and secured to all people of 
India justice - social, economic and political; equality of 
status of opportunity and before the law; freedom of 
thought, expression, belief, faith, worship, vocation, 
association and action subject to law and public morality; 
and 
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ii. Wherein adequate safeguards shall be provided for 
minorities, backward and tribal areas and depressed and 
other backward classes. 
As Nehru himself stated, the resolution was in the nature of 
a pledge, a statement of policy, an expression of the underlying 
policy of the proposed constitution^. Indeed the resolution was a 
solemn expression of the spirit that had pervaded the whole 
freedom movement. The same spirit was evident in the resolution 
for setting up of an Advisory Committee on Fundamental Rights & 
Minorities. Moving the resolution in the Assembly on January 29, 
1947, Pandit G.B Pant put particular emphasis on the importance 
of questions of Minorities. 
A satisfactory solution of the question pertaining to 
minorities will ensure the health, vitality and strength 
of free state of India... So far the minorities have 
been incited and have been influenced in a manner 
which has hampered the growth of cohesion and 
unity. But now it is necessary that a new chapter 
should be started and we should all realize our 
responsibility. Unless the minorities are fully satisfied, 
we cannot make progress; we cannot even make 
peace in an undisturbed manner.^ 
While constituting the Advisory Committee, which was to be 
the principal instrument for securing the just consideration of the 
minorities problem in terms of Cabinet Mission statement of May 
16, 1946, the Congress party took care to ensure that the 
communities and major classes have proper representation. 
There was no representative of the Muslim League on the 
committee as the League had from the very beginning boycotted 
the Assembly.^ 
The Advisory Committee met on February 27, 1947 under 
the chairmanship of Sardar Patel and divided itself into four sub-
committees two of them being Sub Committees on Minorities and 
Sub-Committees on Fundamental Rights.''° It was in these two 
11 
sub committees that the problems of safeguard for minorities was 
gradually settled. 
Sub - Commit tee on Minorit ies 
The Sub - Committee on Minorities was appointed on 27 
February, 1947 along with Fundamental Rights Sub-Committee. 
The Sub Committee on Minorities under the chairmanship of H.C. 
Mookherjee, a Christian leader from West Bengal met the same 
day it was created i.e. on February 27, 1947. It held a total of 
three sittings. At its first sitting on Feb 27 and 28, 1947 after the 
election of H.C Mookherjee as Chairman, it discussed general 
scope of work and procedure. In order to ascertain the views of 
its members, the Sub Committee also adopted a questionnaire 
prepared by K.M. Munshi. 
At its second sitting on April 17-19, 1947, the Sub 
Committee discussed report of the Sub Committee on 
Fundamental Rights and considered how far its recommendation 
required amendment or amplification for the specific purpose of 
protecting minority rights. At its third sitting on July 21-27, the 
major points arising out of replies to the questionnaire and the 
notice and memoranda received from members and others were 
considered. 
The questionnaire which was adopted and circulated to 
members to get their views was in the following terms.^^ 
1. What should be the nature and scope of the safeguards 
for a minority in the new constitution? 
2. What should be the political safeguards for a minority 
(a) In the Centre; 
(b) In the Provinces? 
3. What should be the economic safeguards for a minority 
(a) In the Centre; 
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(b) In the Provinces 
4. What should be the religious, educational and cultural 
safeguards for a minority? 
5. What machinery should be set up to ensure that the 
safeguards are effective? 
6. How is it proposed that the safeguards should be 
eliminated in what time and under what circumstances? 
Besides replies to this questionnaire from members the 
Sub - Committee received memoranda and notes from certain 
minorities organization. Memoranda were submitted on behalf of 
the Scheduled Castes, Scheduled Tribes, Sikhs and Anglo 
Indians demanding constitutional safeguards. No specific 
communal safeguards were asked for on behalf of Indian 
Christians and Parsees. Also, no memoranda was presented on 
behalf of the Muslim League as it was still not participating in the 
proceedings of the Assembly''^. 
In this respect the most detailed note came from Dr. B.R. 
Ambedkar who submitted it on behalf of the Scheduled Castes^'*. 
As a leader of the Scheduled Castes, he was primarily concerned 
with the political and social safeguards for the Scheduled Castes, 
and with ensuring that the new constitution provided adequately 
for their uplift. By way of political safeguards, he suggested the 
establishment of non-parliamentary irremovable executives both 
in the Union and in the units. He proposed that the Scheduled 
Castes should have a minimum representation according to their 
population ratio in the legislatures, ministries, in municipalities 
and local boards. These representatives were to be elected 
through separate communal electorates. In the ministries of the 
Union and of the units the representatives of the Scheduled 
Castes and other minorities were to be elected by the members of 
the legislature belonging to each minority community by the 
method of proportional representation by means of the single 
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transferable vote. Ambedkar suggested further that the 
Scheduled Castes should have a minimum share of the posts in 
the various public services in proportion to their population and 
that this reservation should be made all along the line - in the 
Union services, the services of the units and in the services of 
municipalities, local boards and other local authorities. On every 
public service commission and other selection committees the 
Scheduled Castes were to have at least one representative.^^ 
On the social side, Ambedkar was specially concerned with 
what he called social boycott, which he described as a "Sword of 
Damocles". Only the untouchables knew what a terrible weapon 
this could be. He therefore suggested stringent punishment for 
social boycott and for promoting, instigating or threatening social 
boycott.^^ 
Ambedkar's suggestions for the amelioration of the 
conditions of the Scheduled Castes included generous provision 
of funds in the budgets of the governments of the Union and of 
the units for higher education, secondary and college education, 
and for education abroad of members of this community; the 
settlement of Scheduled Castes in separate villages; and the 
setting up of a settlement commission for this purpose. Finally, to 
watch over the progress of these measures, he wanted an office 
of superintendent of Minority Affairs to be created with the same 
status as the Auditor - General, whose duty would be to prepare 
an annual report on the treatment of minorities by the public as 
well as well as by the governments of the Union and the states; 
and on any transgressions of safeguards or miscarriage of justice 
arising out of communal bias by the governments and their 
officers. These reports were to be placed before the Union and 
the state legislatures and to be discussed by them^''. 
Jagjivan Ram, a prominent leader of the Scheduled Castes 
(who was a Minister in the Central government), emphasized that 
the guarantees should be directed to the protection of racial and 
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religious minorities (for example, Christians and aboriginals) from 
"extinction" and the assimilation of minorities like the Scheduled 
Castes in the parent body by bringing them to a level equal with 
that of others in the community. Many of the safeguards could in 
his view be provided in the form of fundamental rights. The 
specific safeguards which he suggested for the Scheduled Castes 
were reservation of seats in proportion to their population in the 
legislatures and in the central and state cabinets; and reservation 
of posts in services of all categories, civil and military, and in the 
judiciary. He also urged special ameliorative measures; a housing 
Board to allot suitable plots and provide healthy houses; free 
education at all stages in all educational institutions; and 
generous stipends for higher and specialized education, both in 
India and abroad. Like Ambedkar, Jagjivan Ram also pleaded for 
the establishment of and independent minorities commission 1o 
deal with the welfare of minorities and to examine all cases of 
infringement of their rights, privileges and facilities. He suggested 
that the guarantee of religious and cultural freedom to racial and 
religious minorities should be a permanent feature of the 
constitution; but the special provisions regarding Scheduled 
Castes could be eliminated when untouchability itself was totally 
eliminated; when all Hindu temples were open to all the castes in 
Hindu society; when water or the food of one caste was not 
considered "polluted" by the touch of any other caste; and Hindus 
of all castes could participate in all religious and social functions. 
Any resolution for the abolition of any of the safeguards for 
Scheduled Castes would require in its favour a two-thirds majority 
of all the members of the Scheduled Castes in all assemblies of 
the units and a similar two-thirds majority in Union Legislature.^® 
Other suggestions for safeguards for Scheduled Castes 
were contained in a memorandum sent by the All-India Adi Hindu 
Depressed Classes Association and in the reply of H.J. 
Khandekar, a member of the Minorities Sub- Committee. The 
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Depressed Classes Association formulated a long list of 
measures for the uplift of the Scheduled Castes; in particular it 
claimed reservation of seats in the various Legislatures in 
proportion to their population and asked that either elections to 
these reserved seats should be through separate electorates, or, 
if the principle of joint electorates was adopted, every candidate 
should, before he was declared elected, secure at least 40 per 
cent of the votes polled by members of the Scheduled Castes. 
Khandekar also gave a long list of general and specific 
suggestions, mainly on the lines of the proposals made by 
Jagjivan Ram; his main claim was that Scheduled Castes being in 
terms of population equal to Muslims, the reservation of seats in 
the Legislatures, Ministries, judiciary and the public services 
should not be less favourable than the representation given to 
Muslims. The safeguards provided that all concessions and 
privileges given to minority communities should be effective for a 
period of thirty years, after which the communities should be 
consulted as regards their modification.^^ 
At this stage, the Muslims League was not participating in 
the proceedings of the Assembly; and no memorandum on behalf 
of the Muslim community was presented. 
Ujjal Singh and Harnam Singh, two members of the 
Minorities Sub- Committee, presented a detailed memorandum 
setting out the safeguards to be provided for the Sikhs. The 
primary point made in this memorandum was that the Punjab must 
remain the "homeland and holy land of the Sikhs" in spite of the 
communal disturbances which were at that time taking place in 
that province. The suggestion was also made that the Punjab 
should be divided into two separate autonomous units; or if this 
was not possible under the Cabinet Mission's proposal of May, 
1946, then that it should be divided into two sub-provinces -
North-West and South-East Punjab each with its own legislature 
and cabinet. Affairs of joint concern were to be dealt with by a 
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joint legislature comprising an equal number of members elected 
by each sub-provincial legislature. The Sikhs were to be given 
weightage in this joint legislature on the same lines as would be 
adopted for Muslims in the Central Legislature; likewise a 25 per 
cent representation was to be given to Sikhs in the joint Cabinet. 
The Cabinets were to be chosen on the Swiss model, Legislatures 
and cabinet having the same fixed term of office. The 
memorandum mentioned the North-West Frontier Province, 
Baluchistan and the United Provinces as the other Provinces in 
which Sikhs were interested; and it suggested the appointment of 
a Sikh member in the cabinets of the first two and a Minister for 
smaller minorities in the United Provinces. The reservation of 
posts in the services 25 per cent in the Punjab and 10 per cent in 
the United Provinces - was another proposal. The memorandum 
asked among other things for economic and social safeguards, a 
guarantee of religious rights -including the right to wear kirpans 
and prepare and use jhatka meat. The memorandum also sought 
a guarantee of the right to employ the Punjabi language for the 
conduct of legislative and administrative business in the Punjab.^° 
One of the demands outlined in the memorandum was that 
three backward classes among the Sikhs known as Mazhabis, 
Ramdasias and kabirpanthis - should be provided with the same 
special educational facilities and reservations in the public 
service that were provided for Scheduled Castes and aboriginal 
tribes. There were other proposals for political safeguards for 
Sikhs at the Centre. Mainly, these were that 6 per cent of the 
seats in the central Legislature should be reserved for Sikhs; and 
Sikh should always be member of the Central Cabinet; that 5 per 
cent of posts in the Central Services should be reserved for 
Sikhs; and that in the defense services the proportion of Sikhs 
should not be lower than what they already enjoyed.^^ 
Memoranda were also submitted on behalf of the smaller 
minorities. Two were submitted on behalf of the Anglo-Indians, 
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one by Frank Anthony and one by S.H. Prater. The needs of this 
small community, which had adopted western ways and standards 
of living, were three-fold. First they wanted a guarantee as a 
fundamental right of facilities to receive educational grants 
secured, they wanted the liberal educational grants secured for 
Anglo-Indian and European Schools by the government of India 
Act, 1935, to be not only continued, but increased in relation to 
their requirements. Thirdly, special provision should be made in 
the constitution for securing for them a preferential claim to a 
percentage of appointments in the Railways, in the customs and 
in the public services, particularly in these departments, for their 
existence, and any sudden upsets would seriously prejudice the 
community's economy. 
Regarding political safeguards, Frank Anthony suggested that 
Anglo-Indians should be given increased representation in the 
Central Legislature. They were already represented in the 
Legislature Assemblies of Madras, Bombay, Bengal and the 
United Provinces; he suggested an extension of such 
representation to Sind, Assam and Orissa. Prater asked for 
representation in all Provincial Legislatures. Both of them wanted 
an Anglo -Indian to be included in the Central Cabinet.^^ 
R.N. Brahma, a member from Assam, wanted safe-guards 
for those tribal people in Assam who had left the tribal regions 
and had settled down in the plains. These persons spoke their 
own dialects and the majority of them followed their tribal form of 
religion and worship; and, according to him, they could be 
grouped together and given representation in the central and 
provincial legislatures on the population basis, and a due share of 
posts in the public services. It was also suggested that three 
seats in the Assam cabinet should be reserved for them. These 
tribals were backward people in relation to the rest of the 
population and he wanted special provision for their educational 
and cultural development and a special machinery set up in the 
form of a board or a committee to advise and look after the 
education of these tribal people. Another proposal was that 
special statutory provision should be made to protect them from 
exploitation and particularly the prevention of alienation of their 
lands; and reservation of sufficient land for the considerable 
proportion of landless tribal people in the plains districts of 
Assam." 
No specific communal demands were put forward on behalf 
of Indian Christians. Homy Mody, on behalf of the Parsees, said 
that his community had never asked for any special privileges, 
but their position was that if other minorities were accorded 
special representation anywhere, the Parsees should also receive 
treatment at least equal to that given to one of the smaller 
minorities. His view, however, was that there could not be such a 
thing as a political safeguard of any value for a minority; what the 
minorities wanted was political opportunity and such opportunity 
have to be given by way of minimum representation in the 
legislatures and the executive.^'' 
Rajkumari Amrit Kaur was against safeguards of any kind. 
She said; "privileges and safeguards really weaken those that 
demand them.... Axiomatically there is no reason why the 
interests of any individual or community should not be safe in the 
hands of a good person or persons, irrespective of their personal 
religion". 
In view of the tense communal atmosphere prevailing in 
India, however, she felt that some steps were necessary to 
inspire confidence in the minorities; the two concrete suggestions 
she made were the setting up of a special tribunal to decide what 
a communal issue was; and when a communal issue arose, a 
board (in which no community would have more than one vote) 
could vote by a majority any measure which it felt was not for the 
public good.^^ 
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Syama Prasad Mookerjee and Jairamdas Daulataram in 
their memoranda detailed tine fundamental rights which they 
thought would be necessary for the protection of minority rights. 
The former suggested the setting up in each Province of a 
Minorities Commission, consisting of the representatives of 
minorities, to advise on the protection of minorities interests. 
Jairamdas Daulatram favoured the setting up of a minority 
protection court, nominated by the Chief Justice of the Supreme 
Court, to adjudicate on complaints by minorities of unfair 
treatment. Mookerjee suggested reservation of seats in 
legislatures for important minorities; and both of them sought the 
inclusion of representatives of minority communities in the 
various Ministries. 
K.T. Shah focused attention on the growth of religious 
minorities in india. The continuance of separate electrorates had 
led to the evolution of political parties on religious lines rather 
than on economic or political ideals. The rights of communities 
based on religion or race would have to be defined with some 
care and precision, so as not only to meet all the just demands 
for safeguarding their religion and culture, but also to prevent any 
abuse of the rights guaranteed to minorities as against the rest of 
the community. The rights of minorities were not the obligations 
of the majority alone, but rather the guarantees of the entire 
community^^. 
M. Ruthnaswamy argued that the tendency of a majority 
would be to make little of the rights and liberties of a minority. 
For national religious and cultural minorities (in which category 
be included Muslims, Sikhs, Indian Christians and Anglo-Indians), 
he thought that there should be a two-fold safeguard. They should 
be allowed to profess, preach and propagate their religion; and 
adequate provision should be made for the promotion of their 
religious and secular culture. This provision should include 
institutions maintained by these religious communities; special 
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grants for the promotion of education of backward minorities; and 
the provision by the State of schools for minority communities, 
where their religion and culture would be taught. He also 
advocated representation of such minorities in the central, 
provincial and state Ministries and all departments of the 
administration according to population. In order to ensure that 
they should be placed under the protection of the federal court; 
he thought that on account of the high prestige for impartiality 
enjoyed by courts of law in India, minorities like individuals would 
find in them the best defense of their rights and liberties, and in 
order that this federal justice might be easily available and 
accessible, he suggested the widespread establishment of local 
units of the federal court in every province, large state and in 
groups of small states^^. 
It was against the background of these divergent views that 
the Minorities Sub-Committee met on April 17, 18 and 19, 1947, 
to consider this important matter. At these meetings the Sub-
Committee considered the interim proposals of the Fundamental 
Rights Sub-Committee in so far as these had a bearing on 
minority rights. These discussions covered such important 
matters as the prohibition of discrimination on grounds of race, 
religion, caste etc.; the abolition of untouchability and the 
mandatory requirement that the enforcement of any disability 
arising out of untouchability should be made an offence 
punishable according to law; freedom of professing, practicing 
and propagating one's religion; the right to establish and maintain 
institutions for religious and charitable purpose; the right to be 
governed by one's personal law; the right to use one's mother-
tongue and establish denominational, communal or language 
school, etc^^. 
Having dealt with question of fundamental rights for 
minorities, the Minorities Sub-Committee met again on July 21, 
1947, to consider the political safeguards for minorities and their 
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representation in tlie public services. By this time the question of 
partition had been decided and the IVIuslim league was also 
represented in the Sub Committee. The issues for the 
consideration of the Sub - Committees were formulated as 
follows:-
1. Representation in the legislatures; joint vs separate 
electorates and weightage; 
2. Reservation of seats in the cabinets; 
3. Reservation in public services 
4. Administrative machinery to ensure protection of minority 
rights partly covered by making certain fundamental right 
justiciable. 
Discussions on these issues continued till July 27. 
Unanimous decision could not be reached on many points, and in 
fact the voting on several items was very close. On some points 
the voting was equal and where voting was equal, the chairman of 
the Sub Committee did not consider it necessary to exercise his 
casting vote since in any case these matters were to be 
discussed by the Advisory Committee. The report of the Sub -
Committee submitted on July 27 contained only a summary of the 
conclusions of the committee and also mentioned the result of the 
vote on each issue^V 
The Sub Committee decided by a large majority against 
separate communal electorates for elections to the legislatures. It 
was understood that in arriving at this decision it was open to the 
Sub-Committee to express its preference for any one of several 
forms of joint electorates that could be devised. But the Sub-
Committee chose not to make any such recommendation.^^ 
On the issue of reservation of seats for minorities in the 
legislatures the Sub-Committee decided, again by a large 
majority, and as a general principle, in favour of reservation of 
seats for the different recognized minorities in the various 
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legislatures; and such reservations would initially be for a period 
of ten years, the position to be reconsidered at the end of the 
period.^^ 
The Sub Comnnittee then proceeded to consider what 
minorities and in which provinces were to be given the right of 
reserved seats. For this purpose, the "recognized" minorities 
were divided into three groups; Anglo-Indians, Parsees and the 
tribesmen living in the plains of Assam, these communities being 
minorities having less than !4 per cent population in the Indian 
Dominion; Indian Christians and Sikhs, being minorities having a 
population of not more than 1 Vz percent; Muslims and Scheduled 
Castes, being minorities having a population exceeding 1 Vz 
percent. 
The question of representation in the Central and Provincial 
Legislatures for Parsis and Anglo-Indians was deferred for later 
consideration by the Advisory Committee.^'* 
The representatives of the Indian Christians were prepared 
to accept reservations proportionate to their population in the 
central legislature and in the Provincial legislatures of Madras, 
Bombay, Assam and East Punjab, where the Indian Christians 
population was sufficiently numerous to give them separate seats. 
In the other Provinces, they were content with seeking 
election for the general seats. They were opposed on principle to 
weightage being given to any community but if it was conceded to 
Sikhs, Muslims and the Scheduled Castes, the Indian Christians 
would also demand the same privilege. The Christians would also 
demand the same privilege. The Christian position was accepted 
by the Sub-Committee. The Sub Committee also decided not to 
give weightage to any of the minorities. So far as the Sikhs were 
concerned, consideration of safeguards was deferred in view of 
the uncertain position in East Punjab then prevailing owing to the 
mass displacement of population taking place.^^ 
23 
The Sub-Committee decided to refer to the Advisory 
committee a proposal that a minority candidate standing for 
election for a reserved seat should poll a minimum number of 
votes of his own community before he was declared elected. It 
was, however, accepted that a member of a minority community 
which had reserved seats could also contest the unreserved 
seats.^^ 
Ambedkar had an interesting suggestion to make. The 
candidates belonging to a majority community should, before 
being declared elected, poll a minimum number of votes from 
among the minority communities in their constituencies. This 
would have amounted to a minority exercising a sort of veto on 
the majority communities and not accepted.^^ 
On the reservation of seats for minorities in the cabinets, 
voting was close. The Sub Committee accepted by eight votes to 
seven K.M. Munshi's proposal that there should be no statutory 
provision but it supported the adoption of a convention on the 
lines of paragraph VII of the Instrument of instructions issued to 
the governors of provinces under the 1935 Act. This was to be 
provided in a schedule to the Constitution.^^ 
On the reservation of places in the public services, it was 
agreed that there should be such reservation for the Scheduled 
Castes, Muslims, the plains tribesmen and the Anglo-Indians. The 
Indian Christians and the Parsees, however, did not want any 
reservation. The question of reservation in the services for posts 
for which competitive examinations were held was separately 
considered. Reservation was favoured for the Scheduled Castes 
but not for Muslims, Sikhs and the tribesmen. The Anglo-Indians 
did not want reservation in services of this category, nor the 
Parsees and Indian Christians, who sought no reservation in any 
services, whether by competition or otherwise. Voting took place 
on a resolution proposed by All Zaheer which provided that in 
making appointments the provincial and the central governments 
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should keep in view the claims of all minorities, consistently with 
the consideration of efficiency of administration. There were nine 
votes in favour, and nine against this proposal/" 
The setting up of a competent and impartial administrative 
machinery to ensure protection of minority right was a matter on 
which great stress was laid; the Sub-Committee accepted 
Ambedkar's proposal for an independent officer being appointed 
by the President at the centre and by the governors in the 
provinces, to report to the Union and provincial Legislatures 
respectively on the working of the minorities' safeguards. The 
Committee also accepted K.M. Munshi's proposal that there 
should be provision enabling the setting up a commission for a 
periodic investigation into the conditions of socially and 
educationally backward classes.'*^ 
Rajkumari Amrit Kaur was opposed both to reservation and 
to weightage for any community. In her minute of dissent she held 
that anything in the nature of privileges for any special class or 
section of society was wrong in principle; and when it was given 
on the ground of religion, it was doubly wrong, for all religions 
stood for the brotherhood of man and not for separatism. 
Moreover, such reservations and special privileges would militate 
against the declared objective of the Indian union, which was to 
establish a classless society. Special privileges and protection, 
she feared, would lead to the fragmentation of the Indian 
nation."*^ 
On the other hand H. J. Khandekar, in his note of dissent 
strongly emphasized the need for statutory provisions for the 
reservation of seats in the central and provincial cabinets for the 
Scheduled Castes. The condition of other minorities was different 
from that of the Scheduled Castes who deserved special 
treatment in this matter.'*^ 
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Report of the Advisory Committee 
When the report of the Sub-Committee came up for 
consideration before the Advisory Committee in July 1947, they 
endorsed almost all the conclusions reached by the Sub 
Committee except with regards to Anglo Indians for which it 
appointed a sub-committee to report on the position of the 
community in certain services and the existing educational 
facilities for them.'*'* 
The report of the Minorities Sub-Committee was discussed 
by the Advisory Committee for four days, from July 28 to 31. 
Khaliquzzaman, a prominent Muslim league leader, put forward 
the suggestion that the question of safeguards for minorities 
should be decided by a small committee of persons belonging to 
the majority community authorized by the Congress high 
command to take decisions. He thought that this would be a 
better procedure than discussion in a sub committee. The 
proposal was however not accepted. 
The general attitude of the Advisory Committee on the 
question of constitutional safeguards was set out as follows in its 
report: 
We have felt bound to reject some of the proposals 
placed before us partly because as in the case of 
reservation of seats in cabinets, we felt that a rigid 
constitutional provision would have made 
parliamentary democracy unworkable and partly 
because, as in the case of the electoral 
arrangements, we considered it necessary to 
harmonize the special claims of minorities with the 
development of a healthy national life. We wish to 
make it clear, however, that our general approach to 
the whole problem of minorities is that the state 
should be so run that they should stop feeling 
oppressed by the mere fact that they are minorities 
and that, on the contrary, they should feel that they 
have as honourable a part to play in the national life 
as any other section of the community. In particular, 
we think it is a fundamental duty of the state to take 
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special steps to bring up those minorities which are 
backward to the level of the general community/^ 
The Committee totally rejected separate electorates of any 
kind, as having in the past sharpened communal differences and 
proved to be one of the main stumbling blocks to the 
development of a healthy national life. All elections to central and 
provincial legislatures were to be held on the basis of joint 
electorates. In order, however, that the minorities should not feel 
apprehensive about the system of unrestricted joint electorates or 
the quantum of their representation, the Advisory Committee 
recommended as a general rule that seats for different 
recognized minorities should be reserved in various legislatures 
on the basis of their population. No weightage was to be given to 
any community but members of a minority community would be 
entitled to contest unreserved seats in addition to the seats 
reserved for them. The Committee was also opposed to any kind 
of cumulative voting or to any requirement that a member of a 
minority community contesting a reserved seat should poll a 
minimum number of votes of his own community. In their view a 
combination of these two would have all the evil effects of 
separate electorates."*® 
Dealing with the quantum of representation to be given to 
individual minority communities, the Committee recommended 
that Muslims and Scheduled Castes should get reserved seats in 
proportion of their population; Indian Christians accepted 
reservation of seats in accordance with the population in the 
centre and in Madras and Bombay; the Parsees withdrew their 
claim for any kind of statutory reservation; so far as the Anglo-
Indians community was concerned, after much discussion, the 
representatives of this community were persuaded to withdraw 
claims for any statutory reservation of seats in the legislatures, 
on the understanding that the President of the Union and the 
governors of Provinces would have the power to nominate their 
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representatives if tliey failed to secure any representation as a 
result of tine general elections. The consideration of safeguards 
for the Sikh community was postponed; so was the case of 
tribesmen living in the plains of Assam, pending the report of 
Committee on Tribal areas, the Excluded and Partially Excluded 
Areas of Assam/' ' 
On the representation of minorities in cabinets, the 
Committee accepted the view of the Minorities Sub-committee 
that there should be no statutory provision for such reservation, 
but that a convention on the lines of the Instrument of 
instructions to the Governor-General under the Government of 
India Act, 1935, could be provided in a schedule to the 
constitution. 
The Committee also decided against any specific provisions 
for reservation of appointments in the public services; and it was 
in favour of a general provision on the lines suggested by All 
Zaheer that in the all Indian and provincial services, the claims of 
minorities should be kept in view consistently with the efficiency 
of administration. When this matter was discussed in the Advisory 
Committee, Khaliquzzaman wanted that reservation of 
appointments in the public services should be provided for all 
minorities on a population basis; and Ambedkar pressed the case 
of the Scheduled Castes for separate treatment and the 
reservation of post for them on a population basis. Neither of 
these proposals was accepted by the Committee"*^. 
The Committee decided however to consider the case of the 
Anglo-Indians for special treatment, because of the complete 
dependence of the economy of the community on its position in 
certain services. A sub-committee was appointed to consider this 
matter and it reported on August 22, 1947''^ that the whole 
economy of the Anglo-Indian community was dependent on their 
finding employment in certain types of posts in the Railways, the 
Posts and Telegraphs and the Customs Departments. A survey 
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made in Bombay had shown that 76 percent of the employable 
section of the community was dependent for livelihood on these 
appointments and in the opinion of the Sub Committee the 
position elsewhere was substantially similar. The special 
reservation given by the government of India Act 1935, extended 
only to certain categories of posts in these departments. If these 
safeguards were not continued for some years, the Anglo-Indian 
community would be subjected to a sudden economic strain which 
it might not be able to bear. The Sub-Committee recommended 
that the reservation of appointments enjoyed by the Anglo-
Indians in these services should be continued for the time being 
but reduced gradually and cease to exist after ten years.^° 
The Sub-Committee also reported that special educational 
grants totaling four and a half million rupees were being made to 
about 500 Anglo Indian school in India. A sudden reduction in 
this grant would seriously dislocate the economy of these 
schools. It was therefore recommended that the special 
assistance given to these schools would be reduced gradually 
over a period of ten years; thereafter they would be treated in the 
same manner as other similar schools.^'' 
The Advisory Committee accepted these recommendations 
and included them in a supplementary report which was 
submitted to the President of the Assembly on August 25, 1947.^^ 
The Advisory Committee came to the conclusion that the 
best machinery for ensuring the implementation of the guarantees 
and safeguards provided for the minorities in the constitution was 
for the centre and each of the units to appoint a special minority 
officer charged with the duty of enquiring into allegations of 
infringement of safeguards and of reporting to Parliament or the 
appropriate legislature.^^ 
The Committee also accepted the recommendations of the 
Minorities Sub-Committee in favour of a provision to set up a 
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statutory commission, the scope of whose inquiry would be much 
wider than the safeguards of the recognized minorities. The 
Advisory Committee thought that it was the primary duty of the 
state to take special steps to bring up those sections of 
minorities which were backward to the level of the general 
community. The commission proposed was to investigate into the 
conditions of all "socially and educationally backward classes", to 
study the difficulties under which they laboured and recommend 
the steps to eliminate these difficulties and the finances to be 
provided for the purpose.^'* 
Political Representation of Minorities: Partial Success 
The reports of the Advisory Committee on minority rights 
and on Anglo-Indians were considered by the Constituent 
Assembly on August 27 and 28. Introducing the report on the 
minority rights, Vallabhbhai Patel described the report as "the 
result of a general consensus of opinion between the minorities 
themselves and the majority".^^ 
The Assembly adopted all the recommendations of the 
Committee without any modification. Discussion mainly centered 
round the issue of joint or separate electorates. B. Pocker, a 
Muslim Leaguer from South India, moved an amendment for 
continuing separate electorates for the Muslim community with 
the support of Khaliquzzaman, which was strongly opposed by 
Govind Vallabh Pant terming the proposal as suicidal for the 
minorities themselves. He warned them. 
If you have separate electorates for the minorities, 
the inevitable result is that the majority becomes 
isolated from the minorities, and being thus cut off 
from the minorities, it can ride roughshod upon 
them".^^ 
Commenting on the attitude of the Muslim League 
Vallabhbhai Patel, the Chairman of the Advisory Committee, said: 
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When I agreed to reservation on the population basis, 
I thought that our friends of the Muslim League would 
see reasonableness of our attitude and accommodate 
themselves to the changed conditions after the 
separation of the country. But I now find them 
adopting the same methods which were adopted when 
separate electorates were first introduced in this 
country, and in spite of ample sweetness in the 
language used there is a full dose of poison in the 
method adopted^''. 
The amendment for continuation of separate electorates 
was rejected by the Assembly. The Constituent Assembly was 
meeting at a time when the effect of the Radcliffe award on the 
population structure of the Provinces of East Punjab and West 
Bengal could not be accurately gauged, because of a large-scale 
migration of populations taking place across the fronters of East 
Punjab and West Bengal. The Assembly accordingly decided to 
postpone consideration of minority rights in the political field to 
be provided in the constitution for the Sikhs and other minorities 
in East Punjab. The Assembly also agreed to the suggestion of 
the representative of West Bengal to Postpone consideration of 
the Proposal that members of minority communities in that 
province would have the right to contest general seats in addition 
to the seats reserved for them on their population strength.^® 
The Scheduled Castes were always considered to be that 
section of the Hindu community which was subject to certain 
social disabilities like untouchability and K.M. Munshi moved an 
amendment which described the Scheduled Castes as a "section 
of the Hindu community". This was accepted (but subsequently 
modified as certain Sikh communities were also included as 
Scheduled Castes^^ 
Another attempt was made during the discussion of the 
report to introduce the principle of separate communal voting. S. 
Nagappa on behalf of the Scheduled Castes moved an 
amendment that a candidate from that community should, before 
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being declared elected to a reserved seat, be required to poll 35 
per cent of the votes polled by the community; ^° and a similar 
amendment was moved in respect of all minorities by K.T.M. 
Ibrahim.^'' Vallabhai Patel was severely critical of this 
suggestion; he saw in the amendment a further attempt at sowing 
the seeds of communal disruption and categorically refused to 
accept the amendment. The amendment was rejected by the 
Assembly.^^ 
These decisions of the Constituent Assembly were 
incorporated in the Draft Constitution prepared by the 
Constitutional Advisor. Meanwhile the North-East Frontier 
(Assam) Tribal and Excluded Areas Sub - Committee submitted 
its report on July 25, 1947, while the Excluded and Partially 
Excluded Areas (other than Assam) Sub-Committee submitted an 
interim report on August 18 and a second report on September 
25^^. By their terms of reference these two Sub-Committees were 
required to draw up schemes of administration for the tribal areas 
as well as for the excluded and partially excluded areas. As they 
proceeded with their labours, the two Sub-Committees found that 
a considerable proportion of the tribal and aboriginal population 
lived outside these areas. Thus in Assam the total tribal 
population according to the census of 1941 was about 2 14 
million, but of these 64 per cent lived in the plains.^^ 
In the same way the Sub-Committee on excluded and 
partially excluded areas in provinces other than Assam also 
found a considerable proportion of the tribal population inhabiting 
regions outside these areas. 
The problem of the tribal and excluded areas as such did 
not adequately cover the backwardness of the tribal people and 
the task of the two committees became somewhat complicated in 
consequence. The Assam Sub-Committee recommended that the 
areas where the tribes predominated should be divided into 
autonomous districts and regions and considerable administrative 
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and judicial powers given to local councils set up in these areas. 
But apart from the recommendations for the administration of 
these areas, the Committee had important suggestions to make 
regarding the uplift of the political life of the Province and the 
country. It suggested that the excluded areas in Assam (other 
than the frontier tracts) should be enfranchised on the basis of 
Adult suffrage. Joint electorates were recommended, but the 
constituencies were to be confined to the autonomous districts, 
and persons other than those belonging to the hill tribes were to 
be debarred from standing for election from these constituencies. 
Weightage was not considered necessary, but the hill districts 
could be represented in a proportion not less than what was due 
on the basis of population, even if this involved a certain 
weightage in rounding off. For the tribal population in the plains 
districts, the recommendation was that they should for all 
practical purpose be treated as a minority.^^ 
The Assam Sub-Committee also recommended that 
representation for the hills in the Ministry should be guaranteed 
by statutory provision if possible. The hill areas contained close 
on a million persons and the Sub-Committee thought that it would 
be wise for any Ministry to make a point of having at least one 
colleague from the hill areas. If specific provision in the 
constitution was not possible the Sub-committee suggested a 
suitable instruction be given in the instrument of instructions to 
the governor. The Sub-Committee observed that since the 
development of the hill areas was a matter requiring special 
attention, the governor should be in a position to appoint a 
special minister if necessary from among the hill people.^^ 
The Sub-Committee also emphasized the need for 
associating the hill people with the administration and suggested 
recruitment of a due proportion of hill people to the public 
services. Finally the Sub-Committee made special 
recommendations for the development of the hill areas. It 
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proposed that the deficit in the ordinary administration of these 
areas should be mad^ good by the centre on the basis of the 
annual average deficit for the past three years; and in addition 
the cost of development schemes should also be met from the 
central exchequer.^^ 
The Sub-Committee charged with the duty of considering 
the excluded and partially excluded areas outside Assam had a 
different plan. It suggested the setting up of tribal Councils to 
advise on matters relating to the administration of these areas, 
which were to be called Scheduled Areas. But in addition the 
Committee proposed that the tribals are accorded special 
representation in the legislatures with reserved seats in 
proportion to their population in the same manner as the 
Scheduled Castes, through joint electorates. The Sub-Committee 
also suggested reservation of appointments in the public 
services.^® 
Even more important perhaps were the two 
recommendations made by the Sub-Committee for securing 
continuous attention to the uplift of the aboriginal population, 
both in the scheduled areas and outside. In its view, the 
provision of roads, schools, medical facilities and other "dire 
needs" would involve a heavy outlay of funds and consequently 
assistance from the centre would be inevitable. The Sub-
Committee therefore suggested that statutory provision should be 
made giving power to the central government to require the 
Provincial governments to draw up schemes for the welfare and 
development of backward areas and tribals; and that the centre 
should contribute the funds for the execution of such schemes. 
As a necessary corollary to this power, the Sub-Committee also 
recommended to the central government to institute at any time a 
special commission to enquire into the progress of plans of 
development and into the conditions of the scheduled areas and 
tribals in general.^^ 
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At the time the reports of these two Sub Committees were 
received, the stage had already been reached of the constitution 
being drafted. Their recommendations were incorporated in the 
Draft Constitution first by the constitutional Advisor and 
thereafter by Drafting Committee. 
The Draft Constitution prepared by the constitutional 
Advisor in October 1947 incorporated the decisions of the 
Constituent Assembly on the problem of minorities; it also 
included provisions to give effect to the recommendations of the 
two Sub-Committees on tribes - the sub-committee on tribal and 
excluded and partially excluded and partially excluded area in 
provinces other than Assam. Since these recommendations 
related to a variety of matters, they were not all placed together 
but formulated in various parts of the draft constitution.^° 
The Drafting Committee formulated the various provisions 
into ten articles and placed them in part XIV under the title 
"special provisions relating to minorities.^^ This part of the Draft 
constitution was based on the decision of the Constituent 
Assembly and the recommendations of the two Sub-Committees 
on tribal people. Article 292 reserved seats in the House of 
people for Muslims, Scheduled Castes, Scheduled Tribes and in 
the state of Madras and Bombay for Indian Christians. Article 294 
made a similar provisions for these communities in the legislative 
assemblies of part I states. Article 23^ 3 authorised the President 
to nominate not more than two members of Anglo-Indian 
community to House of the People. Article 295 contained a 
similar provision in relation to state legislatures. Article 296 
required that consistently with the maintenance of efficiency of 
administration, the claim of the minority community should be 
taken into consideration in the making of appointments to public 
services. Article 297 continued in force the reservation of posts 
for Anglo Indian in the Railways, Customs and Posts and 
Telegraph services on the same basis immediately before August 
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15, 1947. The reservation was to last for ten years. Article 298 
made provision as to educational grants for tinese communities. 
This special concession was to last for ten years. Article 299 
made provision for appointment of a special officer for minorities 
to look after the safeguards. Article 300 empowered the 
President to appoint a commission to report on the administration 
of scheduled areas and the welfare of the Scheduled Tribes. A 
similar provision was made under Article 301 for appointment of 
a commission to investigate the conditions of all socially and 
educationally backward classes. 
As the position of East Punjab and West Bengal was 
uncertain on account of large scale shifting of population 
following partition, the Draft Constitution did not incorporate any 
provision with regard to these provinces. The question of Sikhs 
still remained to be settled. For consideration of these matters a 
meeting of the Advisory Committee was held on Feburary 24 
1948. The Committee appointed a Sub Committee for this 
purpose which favoured reservation of seats for Sikhs as for 
other minorities. The Sub Committee saw no reason why the 
arrangement approved by the Assembly for other provinces 
should not be applied in case of West Bengal also.^^ 
A special Sub-Committee consisting of Sardar Vallabhai 
Patel (Chairman), Pandit Jawaharlal Nehru, Dr. Rajendra Prasad, 
K. M. Munshi and Dr. B. R. Ambedkar (Members) was appointed 
to report on the minority problems affecting East Punjab and 
West Bengal following partition of the country. The report of the 
Sub-Committee was considered by the Advisory committee on 
December 30, 1948 but the consideration of the report was 
postponed. At this meeting a suggestion of a very fundamental 
character was made. Some of the members of the Committee felt 
that conditions having vastly changed since Advisory Committee 
made recommendation in 1947, it was no longer appropriate in 
the context of free India and of present conditions that there 
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should be reservations of seats for Muslims, Christians, Sikhs or 
any other religious minorities. Although the abolition of separate 
electorates had removed much of the poison from the body 
politic, the reservation of seats for religious minorities, it was 
felt, "did lead to a certain degree of separatism and was to that 
extent contrary to the conception of secular democratic states". 
Dr. H. C. Mookherji, Mr. Tajammul Hussain, Shri Lakshmi Kanta 
Maitra and certain other members gave notice of resolution 
seeking to recommend to the Constituent Assembly that there 
should be no reservation of seats in the legislature for any 
community in India. They sought to submit a resolution seeking 
to do away with reservation for all minorities.^^ 
The Advisory Committee again met on May 11, 1949 and 
submitted its proposals to the Constituent Assembly. The 
Committee also placed before the Assembly the views expressed 
by some members at its meeting held on December 30, 1948 for 
abolition of all kinds of reservations. It observed that since it had 
made its recommendation on reservation of seats in 1947, the 
condition had changed and it was no longer appropriate in the 
context of free India to reserve seats for any religious minority. 
Although the abolition of a separate electorate was a right step 
and would remove much of the poison from the body politic, the 
reservation of seats if allowed would lead to a certain degree of 
separation between the various communities and to that extent 
was contrary the conception of secular democratic state. The 
Committee observed that the members of various minority 
communities were allowed adequate time for ascertaining the 
views of the people of their respective communities so that any 
decision on this issue was voluntary and was not an imposed 
decision. It reported that the resolution for abolition of 
reservation adopted in the meeting of Advisory Committee on 
Minorities held on May 11, 1949 was passed with an 
overwhelming majority. Explaining the decision to the Assembly 
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on May 25, 1949, Patel said that the vast majority of minority 
communities, including iVIuslims had themselves realized the evil 
of such reservation in the past, and consequently the voting for 
the abolition of communal reservation was almost unanimous and 
only one member had voted against the proposar"*. 
The Advisory Committee therefore recommended that 
reservation for Muslims, Sikhs, Christians or any other religious 
community should be abolished and should be provided only to 
Scheduled Castes and Scheduled Tribes. The reason stated for 
retention of reservation in the legislature for these communities 
was that they were backward and therefore needed opportunity to 
actively participate in the political life of the country. The 
Committee also recommended for retention of the provision for 
nomination by the President and Governors of the members of 
Anglo-Indian community in view of the special position enjoyed 
by the community. 
When these recommendations were placed before the 
Assembly, the majority of the speakers which included members 
of all communities - Muslims, Christians, Anglo-Indians, 
Scheduled Castes as well as Hindus offered full support to the 
proposal to abolish reservations on religious grounds. Jawaharlal 
Nehru was so much moved by the new changes that he described 
the proposal as a historic turn in our destiny.^^ 
Towards Preservation of Distinct Identity 
By not accepting the demands for separate electrorates and 
reservation of seats on religious consideration, the Constituent 
Assembly thus sought to do away with any protective principle 
which could further damage the cause of national unity. But it 
also sought to reassure the minorities that their special interests 
which they cherished as fundamental to their life were safe under 
the constitution. This assurance more particularly concerned with 
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cultural and educational interests of minorities which the 
Assembly sought to protect as justiceable rights. 
A guarantee of protection of these interests first found a 
place in the drafts prepared by K. M. Munshi, as well as those 
prepared by K. T. Shah and Harnam Singh^^, all of which were 
submitted to the Sub Committee on Fundamental Rights. Since 
these drafts contained provisions which were intended to be 
incorporated as fundamental rights, but which related to the 
protection of minorities, the Sub Committee on Fundamental 
Rights in its meeting held on March 27,1947 decided that a 
guarantee of this kind should more appropriately be dealt with 
the Sub-Committee on Minorities. This Sub-Committee prepared 
an interim report which dealt with the question of fundamental 
rights from the point of view of minorities and this report was 
submitted on April 1947, which recommended for the following.^' 
i. All citizens are entitled to use their mother tongue and the 
script thereof, and to adopt study or use another language 
and script of their choice. 
ii. Minorities in every unit shall be adequately protected in 
respect of their language and culture, and no government 
may enact any laws or regulations that may act 
oppressively or prejudicially in this respect. 
iii. No minority whether of religious community or language 
shall be deprived of rights or discriminated against in 
regard to the admission into state educational institutions 
nor shall any religious instruction be compulsorily imposed 
on them. 
iv. All minorities whether of religious community or language 
shall be free in any unit to establish and administer 
educational institutions of their choice and they shall be 
entitled to state aid in the same manner and measure as is 
given to similar state aided institutions. 
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V. Notwithstanding any custom, law, decree or usage, 
presumption in terms of dedication, no Hindu on ground of 
caste, birth or denomination shall be precluded from 
entering an educational institution dedicated or intended for 
the use of the Hindu community or any section thereof. 
vi. No disqualification shall arise on account of sex in respect 
of public services or professions or admission to 
educational institutions save and except that this shall not 
prevent the establishment of a separate educational 
institutions for boys and girls. 
When this report came to be considered by the Advisory 
Committee in its meeting held on April 22, 1947, there were 
divergent views on various aspects of this report. Alladi 
Krishnaswami objected to the clause (i) seeking to protect mother 
tongue as unnecessary since mother tongue was a matter no 
body other wise also could interfere with. K.M. Munshi 
explaining the reason for incorporation of the guarantee with 
respect to one's mother tongue said that the clause was adopted 
from the minorities' rights in the polish treaty which was later 
incorporated in the Polish constitution. He said that attempts 
were made in Europe and other places to prevent the minorities 
from using and studying their own language. This right had 
therefore come to be regarded as a classical right of minorities.''^ 
In spite of Munshi insistence, the clause was deleted. Clause (ii) 
and (iii) were accepted with slight modification. There was much 
discussion on clause (IV) which provided for the right to establish 
and administer educational institutions and the right to state aid. 
One objection to the inclusion of this right which came from Raj 
Kumari Amrit Kaur and found support from Alladi Krishna Swami 
Ajyer was that such a right would perpetuate communal 
Institutions and that the state should not give any aid to such 
institutions.^^ However the objection could not persuade the 
Committee and the clause as slighty modified in its form was 
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adopted with a majority vote. Clause (v) and (vi) were deleted as 
redundant. 
Another suggestion which, if accepted would have shaken 
the very foundations on which minority rights had been 
demanded and were to be conceded was G.B pant's suggestion 
who argued that the rights recommended by the Sub-Committee 
could more appropriately be incorporated in the constitutions as 
directive principles which would be kept in view by the legislature 
but would not be enforceable in a court of law. While Munshi 
opposed if they were made non justiceable, Sardar Ujjal Singh 
and Ruthna Swami opposed the proposal on the ground that a 
change of these rights from the status of fundamental rights to 
the status of moral precepts would not be acceptable to 
minorities. The Advisory Committee ultimately came to 
recommend the following.^° 
i. Minorities in every unit shall be protected in respect of 
their language, script and culture and no laws or 
regulations may be enacted that may operate 
oppressively or prejudicially in this respect. 
ii. No minority whether based on religion, community or 
language shall be discriminated against in regard to 
admission into state educational institutions nor shall 
any religious instruction be compulsorily imposed on 
them. 
iii. (a) All minorities whether based on religion community or 
language shall be free in any unit to establish and 
administer educational institutions of their choice. 
(b) The state shall not, while providing state aid to schools 
discriminate against schools under the management of 
minorities whether based on religion, community or 
language. 
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When these recommendations came up before the 
Constituent Assembly on May I, 1947 for their acceptance, a 
suggestion came from Mahavir Tayagi that the consideration of 
the whole problem of minority rights should be postponed till it 
was known whether the country to be partitioned and if so what 
treatment was to be meted out to minorities in Pakistan or in any 
other part of India which might organize themselves separately. 
But this argument could not find any support from the Assembly. 
Strongly opposing the idea, Ambedkar said that the rights of 
minorities in India were not relative. They were absolute and not 
subject to any consideration as to what Pakistan or any other 
party might like to do to minorities within its own jurisdiction. 
However on the suggestion of Munshi and Ambedkar, sub-clause 
(2) was referred back to the Advisory Committee for clarifying its 
scope in respect of state aided institutions. The Assembly 
adopted the rest of the clause without any modification. The 
Advisory Committee deleted the words "nor shall any religious 
instruction be compulsorily imposed on them" for the reason that 
this had already been incorporated in clause 16.^^ Several 
members wanted amendments when sub clause 9(2) came up 
before the Assembly on August 30, 1947 in its redrafted shape.®'' 
When the whole clause came to be considered by the 
Drafting Committee in its meeting held on November 1, 1947 it 
made certain modification of a fundamental nature. As it 
appeared in article 23 of the draft constitution the text read as 
following. 
1. Any Section of the citizens residing in the territory of 
India or any part thereof having distinct language, script 
and culture of its own shall have the right to conserve 
the same. 
2. No minority whether based on religion, community or 
language shall be discriminated against in regard to the 
42 
admission of any person belonging to sucli minority into 
any educational institution maintained by the state. 
3. (a) All minorities whether based on religion community or 
language shall have the right to establish and 
administer educational institution of their choice. 
(b) The state shall not in granting aid to educational 
institutions, discriminate against any educational 
institution on the ground that it is under the 
management of minority, whether based on religion, 
community or language. 
Thus the Drafting Committee sought to make a distinction 
between the right of any section' of the citizen to conserve its 
language, script or culture and the right of a minority based on 
religion or language to establish and administer educational 
institutions of its choice for the Committee replaced the word 
minority by the words any section in the earlier part of the Draft 
article 23, while it retained the word 'minority in the latter part. 
In response to the heated and prolonged controversy which the 
change had sparked off in the Assembly, Ambedkar sought to 
explain the reason for substituting "any section" for "minority" 
It will be noted that the term minority was used 
therein not in the technical sense of the word 
'minority' as we have been accustomed to use it for 
the purpose of certain political safeguards, such as 
representation in the legislature, representation in the 
services and so on. The word is used not merely to 
indicate the minority in the technical sense, but which 
are none the less minorities in the cultural and 
linguistic sense. For instance for the purpose of this 
article 23, if a certain member of people from Madras 
came and settled in Bombay for certain purpose they 
would be, although not a minority in the technical 
sense, cultural minority. Similarly if a certain number 
of Maharashtrians went from Maharastra and settled 
in Bengal, although they may not be minorities in the 
technical sense, they would be cultural and linguistic 
minorities in Bengal. The article intends to give 
protection in the matter of culture, language and 
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script not only to a minority technically but also 
minority in the wider sense of the term as I have 
explained just now. This is the reason why we 
dropped the word "minority" because we felt that the 
word might be interpreted in the narrow sense of the 
term when the intention of this House... was to use 
the word "minority in much wider sense, so as to give 
cultural protection to those who were technically not 
minorities but minorities none the less.^'* 
The above explanation thus seems to be an attempt to 
broaden the scope of the earlier part of the draft article 23 
(corresponding to the present article 30) to remain confined to 
those minorities which he described as minorities in the technical 
sense - politically recognized minorities. 
In the draft article, two more amendments of substantial 
nature were incorporated. By amendment, the words "language 
script and culture" were replaced by the words "language", script 
or culture" in clause (1). The amendment was suggested by 
Drafting Committee itself. The reason for the necessity of such 
amendment was explained by B.N. Rao who pointed out in his 
note that there were sections of people with a separate language 
and script but who had no separate culture and other who had 
separate culture but no separate language or script. To these he 
pointed out, clause (1) as originally framed would not afford any 
protection. He exemplified by saying that Muslims in West Bengal 
did not differ from the Hindus there in respect of their language 
and script but had a distinct culture of their own and the Andhra 
and Orissa had a language and script of their own but not a 
culture different from 'majority of the inhabitants.^^ The other 
amendment suggested by Mrs. Purnima Banerji, Diwakar and 
Krishnamoorthy Rao sought to prohibit discrimination against any 
minority in the matter of admission by state aided institutions (as 
well as state owned institutions).^® 
When the draft article 23 came up for consideration before 
the Constituent Assembly on December 7 and 8, 1947, a number 
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of amendment were moved and the Assembly witnessed a long 
debate on the question of sufficiency or adequacy or the scope of 
the rights. These were mostly with regard to assurance to 
minorities with distinct language and script that they be entitled 
to primary education through their mother tongue^''. But these 
amendments failed to materialize in the face of opposition from 
many quarters. Govind Ballabh Pant emphasized that primary 
education was important and should be made universal. But as it 
involved heavy expenditure and that as the state had limited 
resources what was desirable that as a first step attempt should 
be made to extended primary education to the large number of 
illiterate in the country. He emphasized that if every school was 
to have two or three sets of teacher to teach different languages, 
the country would not be able to introduce universal primary 
education or compulsory primary education. Santhanam also 
expressed similar views and emphasized that practical difficulties 
were involved in accepting the right to primary education in the 
mother tongue as a justiceable right. He pointed out that Z. H. 
Lari's amendment which represented the demand of the Muslim 
community to educate its children in and through the Urdu 
language, could not be practically implemented as it involved 
immediate establishment or primary education in the mother 
tongue for every section of citizens. Ambedkar also while 
accepting the importance of education in the mother tongue 
shared the general view that such a right could not be made a 
fundamental rights enforceable through a court of law^^. 
After a prolonged debate, when the amendments were put 
to vote, only the amendment moved by Ambedkar himself and the 
two amendments moved by Thakurdas Bhargava and accepted by 
Ambedkar were adopted. All others including those of Lari were 
rejected and the Draft article 23 as amended was accepted^^. 
The Draft Committee, subsequently at the remission stage, 
divided article 23 into two separate articles - Article 29 and 30.^° 
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29 (1) any section of citizens residing in the territory of 
India or any part thereof having a distinct language, script or 
culture of its own shall have the right to conserve the same 
(2) No Citizen shall be denied admission into any 
educational institution maintained by the state or receiving aid 
out of the state funds on grounds only of religion, race, caste, 
language or any of them. 
30 (1) All minorities whether based on religion or language 
shall have the right to establish and administer educational 
institution of their choice. 
(2) The State shall not, in granting aid to educational 
institutions, discriminate against any educational institution on 
the ground that it is under the management of a minority whether 
based on religion or language. 
Thus except for a few concession which the Assembly 
admitted for the Anglo-Indian community, no other religious 
minorities could secure any political rights. The concession to 
Anglo Indians as finally incorporated in the constitution 
comprised of provisions authorizing the President to nominate 
not more than two members of Anglo Indian community to the 
House of people if in his opinion that community happened to be 
inadequately represented - a similar provision for nomination in 
the state legislative assemblies. We thus see that Constituent 
Assembly did not concede any political rights to any other 
minorities. What it ultimately conceded turned out to be certain 
rights relating to education, language and culture and came to be 
incorporated as Article 29 and 30. 
Conclusion 
As is evident from the discussion of this chapter that during 
the Constituent Assembly sessions starting with 'Objectives 
Resolution' moved by Nehru on 13 December 1946, minority 
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rights underwent a big transformation. The Objectives Resolution 
pledged to provide in the constitution adequate safeguards for 
minorities and other backward classes. These concerns remained 
under consideration right up to 1949 when draft constitution was 
talking final shape. 
The Advisory Committee of the Constituent Assembly on 
fundamental rights and minorities headed by Sardar Patel with 
the help of its Sub Committee headed by rather pliant Christian 
member H.C Mukherjee addressed itself to two sets of minority 
rights, each having two sub categories. One set related to 
political and economic rights, the other to religious educational 
and cultural rights. 
The Sub Committee addressed itself to the following issues 
with regard to protection of political and economic rights of 
minorities and provision of machinery of implementation; 
representation in legislature, joint versus separate electorates 
and weightage; reservation of seats in cabinets; reservation in 
services and an administrative machinery to ensure protection of 
minority rights. The Sub Committee in its recommendation made 
in its report of 27 July 1947 included; reservation of seats for 
recognized minorities under any one of the several methods of 
joint electorate that could be devised; no statuary provision for 
reservation of seats for minorities in cabinets yet providing for 
such representation through a convention under a schedule of 
constitution; reservation in public sector for recognized minorities 
and the appointment of independent officers by the President at 
the centre and by the Governors in the provinces to report to the 
legislators about the working of the safeguards . 
The Advisory Committee accepted most of the 
recommendations and adopted its report on minority rights on 8th 
August 1947. The Constituent Assembly adopted on 27 & 28 
August 1947 the entire report of the Advisory Committee 




their population on tlie joint electorate in all central and 
provisional legislatures. In February 1948 the above 
recommendations were duly written into the Draft constitution in 
part X/V under the title 'special provision related to minorities'. 
But the decision of partition and the great upheaval that was 
brought with it had the ultimate effect on the whole complexion of 
minority problems and interests. The partition and its aftermath, 
the fragmentation of the Muslim and Sikh political force and the 
pressure of 'changed circumstances' made the Constituent 
Assembly act as a benevolent despot rather than to work as an 
arbiter of demands. The Assembly failed in its cherished 
objectives, which it adopted at its inception and pursued until 
partition to bring about constitutional arrangement on the 
question of minorities to the satisfaction of all concerned groups. 
The compulsion of forging a homogenized, pure, undiluted 
nationhood on the part of Congress leaders and the 
circumstances in which the partition was affected cast their 
shadow on the whole process of constitutional protection of 
minorities robbing it of much of its original vital contents. 
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Chapter - II 
JUDICIARY AND THE PROTECTION OF THE 
RIGHTS OF MINORITIES IN INDIA 
The constitution of India is replete with provisions, which aim 
at safeguarding minorities' both particular and general interests. 
The constitution adopts a two-pronged approach in providing 
protection to them. While one aims to guarantee the protection from 
discrimination ensuring equality of treatment and freedom of 
religion, the other relates to the provision of some special rights 
needed to preserve their identity and culture. The former set of 
rights is common and has to be shared with other citizens of the 
country; the latter is specific and intended for members of minority 
group only. Thus the rights that matter most to Indian minorities can 
broadly be described as 'right to equality', 'freedom of religion' and 
'cultural and educational rights'. These safeguards as guaranteed to 
minorities were incorporated in the most important part of the Indian 
constitution called chapter on fundamental rights. 
While Article 15 of the constitution under 'right to equality' 
unequivocally talks of prohibition of discrimination on the ground of 
religion, caste etc.. Articles 25-28 provide various facets of freedom 
of religion including right to freedom of conscience, profession, 
practice and propagation of religion. Articles 29-30 on the other 
hand grant special rights for minorities regarding their culture and 
education. The purpose of this chapter is to study in detail the 
contents of these constitutional provisions and to examine their 
implication for minorities in real life situation as pronounced by the 
judiciary in various cases. In this connection, an attempt will also be 
. - ^ : • • ' ' . . 
m ade to find out as to how effective they hjave.been in practical 
terms. ^ , /'/ 
Principle of Equality and Question of Discrimination 
The provisions relating to equality in the Indian constitution 
are found to be more elaborate than those of any other constitution. 
By incorporating Article 14, they guarantee equality before law and 
equal protection of laws. But the guarantee is of equal treatment in 
equal circumstances. In other words, it does not mean that every 
law must have universal application for all persons or group of 
persons who by circumstances or natural attainment are not equal. 
The guiding principle is that 'like must be treated alike'.^ The 
varying needs of different classes of people may therefore, require 
separate treatment. The need of protective discrimination thus 
becomes imperative for any group who is weak and vulnerable 
including minorities. The government's policy of reservation for 
Scheduled Castes, Scheduled Tribes and other backward classes in 
services and legislatures is a case in point. Moreover, the same 
feeling of equality also inspires the current talk about the need for 
affirmative action for Muslims whose backwardness is an 
established fact now. 
The Supreme Court of India, time and again, in its several 
landmark judgements has accepted this very sound principle. This 
was first endorsed in {Ahmedabad St.Xaviers College Society V. 
State of Gujarat) case in 1974. In this case Justice khanna and 
Justice Mathew dealt with .the purpose and the background of the 
rights of minorities at length. Justice Khanna in his final observation 
made it clear that: ^ 
The idea of giving some special rights to the minorities is 
not to have a kind of privileged or pampered section of 
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the population, but to give to the minorities a sense of 
security and a feeling of confidence.... Special rights for 
minorities were designed not to create inequality. Their 
real effect was to bring about equality by ensuring the 
preservation of the minority institution and by 
guaranteeing to the minorities autonomy in the matter of 
the administration of these institutions. The differential 
treatment for the minorities by giving them special rights 
is intended to bring about equilibrium, so that the ideal 
of equality may not be reduced to a mere abstract idea, 
but should become a living reality and result in true, 
genuine equality, an equality not merely in theory, but in 
fact. 
Justice Mathew while agreeing with Justice Khanna also 
stressed the point by stating: ^ 
It may sound paradoxical, but it is nevertheless true that 
minorities can be protected not only if they have equality 
but also, in certain circumstances, differential treatment. 
Later in its decision in St. Stephen's college the Supreme 
Court held that equality means the relative equality, namely the 
principle to treat equally those who are equal and unequally those 
who are unequal. To treat un-equals differently according to their 
inequality is not only permitted but required."* The Court 
acknowledged that it had "acted on the same principle in relation to 
socially and educationally backward classes, that is the principle of 
protective discrimination" and applied this principle to minority 
institutions also.^ Justice Shetty speaking for the Court made the 
following important observations. "It is well said that in order to treat 
some persons equally, we must treat them differently. We have to 
recognise a fair degree of discrimination in favour of minorities".^ 
What is implied in all these Court observations is that the special 
consideration made for minorities does not constitute negation of 
equality. Moreover, to ensure genuine de facto equality, differential 
treatment to minorities in certain circumstances is in the words of a 
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well-known Indian jurist, not only warranted but also constitutional 
compu ls ion / 
In India in recent years the term minority and minority rights 
have unfortunately come to be associated with the notion of 
privilege, appeasement and separatism resulting from vigorous anti 
minority campaign by politically motivated groups. The idea of 
muiticulturalism, which has gained worldwide acceptance under the 
aegis of human rights movement and treats people's ethnic, 
religious and linguistic diversity as part of their dignity, freedom and 
equality, seems to have eroded from the Indian psyche. Under 
human rights norms, it is the common domain of polity and economy 
of a country wherein all citizens must enjoy effective equality for 
which special measures are required to be taken to remove varying 
degrees of exclusion and discrimination that minorities are generally 
exposed to. This is how a desirable integration of all sections of 
society can be brought about by adopting a policy of making all 
national institutions reflect the existing social diversity as far as 
possible.° In the separate domain of religion, language and culture, 
the smaller and weaker segments i.e minorities have not only the 
right to preserve their identity but the state has an obligation to 
create conditions favourable for the preservation of that identity. For 
example making necessary arrangements for Indian Sikhs to visit to 
their holy shrines in Pakistan is an obligation of the Indian State.^ 
The very introductory part of the Indian constitution, the 
Preamble, pledges to secure equality of status and of opportunity to 
its entire people. By declaring under Article 15 that there shall be no 
discrimination here in this country against any one on the grounds of 
religion, our constitution registered the existence of religious 
pluralism in the country.^° As mentioned earlier, it has also 
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protected the right to equality and equal protection of laws to 
various religious communities found in India. 
The guarantee of equality becomes more meaningful 
especially if it is applied in respect of state-controlled employments 
and public appointments. In 1951 by the constitution first 
amendment act, a clause was carefully incorporated under article 15 
plainly declaring that nothing in the equality provision shall prevent 
the state from "making special provisions for the advancement of 
any socially and educationally backward class of citizens or for the 
Scheduled Castes and the Scheduled Tribes". Further under the 
chapter on Directive Principles of State Policy in Article 46, the 
state is specifically directed to "promote with special care the 
educational and economic interests of the weaker sections of the 
people, and in particular, of the Scheduled Castes and the 
Scheduled Tribes". There is another similar injunction inserted in 
Article 16 which empowers the state to make "provisions for the 
reservation of appointments or posts in favour of any backward 
class of citizens". Whom did the framers of the Indian constitution 
mean by weaker sections of the people and backward class of 
citizens other than Scheduled Castes and Scheduled Tribes? Read 
together, these two descriptions as used by them surely include 
educationally and economically handicapped minorities of the 
country as well. Nothing in the wording of these provisions implies 
that the religious minorities lie outside the purview of this 
provision.^^ 
Now the pertinent question is what has been the response of 
state as far as these constitutional mandates and directives are 
concerned. There are many studies, which suggest that state has 
failed in upholding its duty enshrined in Article 51K)f the constitution 
itself "to abide by the constitution and respect its ideal and 
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institutions". The constitutional motto of ensuring equality of status 
and opportunity is belied when we see the situation on ground in 
terms of minorities' presence in governments and legislature, in 
educational institutions, in public and private sector employment. 
While some communities are found to be adequately represented, 
others either remain under represented or without representation at 
all.^^ Such a state of affair is nothing but reflective of the prevalent 
discriminatory practices in our national lives. 
Some variations from principle of equality seem to even get 
articulated in the constitution and formal law of the country. For 
example, the Hindu Code Bill of 1955-56 for the purpose of defining 
a Hindu, fixes certain criteria such as (1) a person who is Hindu by 
religion in any of its forms or development; (2) any person who is 
Buddhist, Jain or Sikh by religion and (3) any person domiciled in 
territories to which this Act extends who is not a Muslim, Christians, 
Parsi or Jew by religion unless it is proved that any such person 
would have been governed by Hindu laws or customs. In other 
words, all are Hindus other than those belonging to religions 
originating outside India. Thus the definition of Hindus embodies the 
well established principle that application of term Hindu is not 
confined to persons actually professing Hinduism in form but extend 
to all persons except those belonging to religion of foreign origin.^^ 
Similarly under the Hindu Marriage Act, a Hindu can marry a 
Buddhist, Jain or Sikh but he is restrained to do so with a Christian 
or Muslim. If any of the Hindu couple decides to change his/her faith 
to any religion of Indian origin i.e Buddhism, Jainism or Sikhism, it 
would have no effect on the status of marriage but his/her 
conversion to some other religion like Islam or Christianity may 
affect their marriage providing a ground for divorce. Several other 
statutory laws of India show similar bias towards so called non-
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Indian religions and therefore provide ground for discriminatory 
practices.^'* We will discuss them later in new section under the 
freedom of religion. 
Various state agencies have got their own interpretation of 
right to equality in recent years in clear contravention of the 
intentions of founding fathers of the Indian constitution. In the 
context of influx from Bangladesh, certain vested political groups 
brand millions of Indian Muslims as foreigners. The security forces 
and the Election Commission have interpreted laws in continuation 
of this onslaught. In one incident in 1992, the BSF arrested a 
number of Muslim adults and children from the slums of Delhi on the 
supposed ground that they were foreigners. They were severely 
tortured in police custody, paraded before the public with shaven 
head and pushed forcibly into Bangladesh without being tried in the 
court of law to determine their nationality. Even the high 
constitutional authority such as the Chief Election Commissioner 
had passed order regarding disenfranchisement of Muslims. In 
Assam, he asked for removing the names of foreigners from 
precisely those constituencies where Muslims are concentrated. In 
Maharashtra, the Election Commission demanded that suspected 
Bangladeshis and Pakistanis be removed from the voter's list unless 
they produce 'whole host of documents' most Indian would find 
difficult to produce.^^ 
Even on the part of judiciary, there have been some 
aberrations on the constitutional principle of equality and non-
discrimination. For example, in the famous Shahbano case the court 
besides deciding on the point of entitlement of maintenance to 
divorced Muslim women, used the occasion to issue an obiter dictum 
on the state to enact a Uniform Civil Code to do away with the 
system of personal iaws.^^ In the case of Faruqi vs. Union 
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Government, the validity of the Acquisition of Certain Areas Act 
1993 was challenged in the Supreme Court. In this case, two 
significant questions were involved: could places of worship be 
acquired by the state without violating the freedom of religion and 
did the Act not give a preferred treatment to Hindus as against 
Muslims? In its majority judgement (Verma, Venketachall iah and 
Ray), the Court gave positive response to the first question and 
negative to the second question. On this judgement, justice Suresh 
observes "the majority judgement of the Supreme Court while 
returning the Presidential reference on Ayodhya...is blatantly 
perverse. The whole world knows who were responsible for the 
demolition of the mosque, yet the Supreme Court says that the 
demolition was the act of unidentified persons".^'' 
We have yet another case of the Bombay High Court 
exonerating Shiv Sena chief Bal Thakre for his inflammatory writings 
in party's mouth piece, Saamna, leading to violence against Muslims 
and the Supreme Court refusing to entertain a special leave petition 
against this judgement. The Supreme Court's decision is what was 
termed in the words of justice Suresh as 'shocking and subversive 
of the rule of law.'^^ Similarly Supreme Court judgement on Hindutva 
was also not befitting for an apex court of a secular nation. A 
Constitutional Court, with secularism as part of its basic structure, 
ought not to praise one religion as being more tolerant and 
generous than other religions. Therefore, it was amazing that the 
Supreme Court found nothing objectionable in Manohar Joshi's 
statement that if his party comes to power, Maharashtra would be 
the first Hindu state. For some of these biased views, the Court has 
been taken to task. The Court was cautioned in the following words: 
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The Court's claim in many judgements that Hinduism is a 
uniquely pluralistic, democratic and tolerant religion... 
may or may not be true. But ...Court should not be in a 
business of defining what the essential characteristics of 
any religion are. These are a matter for historical and 
theological arguments. But suggesting Hinduism is, in 
some senses, morally privileged, the Court has given 
needless succour to those who would paradoxically use 
Hinduism's supposedly tolerant qualities to break up 
other religions, particularly Islam and Christianity. 
The principle of secularism as being integral to the Indian 
constitutional scheme is of much relevance to minorities in India as 
this is essentially based on the idea of religious tolerance, non-
discrimination and non-alignment of state to any religious 
persuasion.^° The solemn assurance given to minority religious 
groups that their belief and way of life would be given equal regard 
and respect and that they would not be discriminated against, 
stands belied and has undoubtedly come under stress by such 
practices of the Indian State. 
Freedom of Religion 
The preamble to the constitution of India proclaims that its 
purpose is to secure to all its citizens liberty of thought, expression, 
belief, faith and worship. This together with Articles 25-28 guarantee 
equality in matters of faith and religion. To avoid interference of 
state and its organs in matters of religion, the rights mentioned in 
Articles 25-28 were made part of justifiable fundamental rights and 
religious freedom were thus designed to be fully ensured. This 
guarantee of religious freedom presupposes that state has to 
maintain utmost neutrality as far as religion is concerned. It has 
neither to establish nor to foster any religion. But it is to be kept in 
mind that State has however not been completely debarred from 
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exercising its regulatory power in areas of religion in the larger 
interest of public order and welfare and peace. 
Let us first discuss those constitutional provisions contained in 
Articles 25-28 that were provided for in the context of freedom of 
religion. To begin with, first of such provision, Article 25 which has 
got two clauses and two explanations. In the first place, Article 
25(1) assures all persons subject to public order, morality and 
health, of equal entitlement of the right to freedom of conscience 
and the right to freely profess practice and propagate religion. Next 
comes Article 25(2) with its two distinct clauses. Clause (a) here 
clarifies that constitutional guarantee of right to freedom of religion 
does not put a bar on the present and future laws "regulating or 
restricting any economic, financial, political or secular activity which 
may be associated with religious practices". The clause (b) of Article 
25 (2) speaks of two different things. It first excludes from the 
purview of the fundamental right to freedom of religion, the existing 
and future laws "providing for social welfare and reform". This is a 
general provision not meant for any particular community. The 
second provision of clause (b) is restricted in its application to 
particular communities. This provision excludes from the scope of 
freedom of religion the existing and future laws "throwing open 
Hindu religious institutions of a public character to all classes and 
sections of Hindus. This significant provision, initially and mainly 
addressed to Hindus is extended in its scope and application to 
three other communities namely the Buddhists, the Jains and the 
Sikhs. This is done by one of the two explanations appended to 
Article 25. The other explanation in Article 25 relates to the Sikhs 
only and protects their religious right of wearing and carrying 
kirpans. 
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These multidimensional provisions of Article 25 relate to the 
individuals' right to freedom of religion. These are followed by 
Article 26, which recognises and guarantees important religious 
rights for communities. This is available to every religious 
denomination or any section thereof. Like the individual right under 
Article 25, Article 26 providing for community's rights is also 
subjected to public order, morality and health. The other 
fundamental rights to freedom of religion under Article 26 include (I) 
establishing and maintaining institutions for religious and charitable 
purposes (ii) managing their own affairs in matters of religion and 
(iii) owning and acquiring movable and immovable properties and 
administering it in accordance with law. Articles 25 and 26 spell out 
the general religious freedom of individuals and communities along 
with their scope and conditions. These are followed by two more 
specific provisions, one of which is contained in Article 27 ensures 
citizen's "freedom as to payment of taxes" for religious purposes. It 
declares that no person can be compelled to pay taxes "the 
proceeds of which are specifically appropriated in payment of 
expenses for the promotion or maintenance of any particular religion 
or religious denomination. The other provision contained in Article 
28 is for all its purposes more important than the first provision as it 
relates to the sensitive question of religious worship and 
instructions in educational institutions. In very unequivocal terms 
Article 28 provides two different principles: 
(i) If an educational institution is wholly maintained out 
of state funds, no religious instruction shall be 
provided in it. 
(ii) If an educational institution is recognised or aided by 
the state, no one will be required there to attend any 
religious worship or participate in any religious 
instruction except with his or if a minor, his 
guardian's free consent. 
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Explanation II of Article 25 has given rise to some misgivings 
about the legal status of Sikhism, Buddhism and Jainism as 
independent religions. There are some people in India specially 
votaries of Hindutva who believe that this explanation of Article 25 
declares and recognises these three religious faith to be part and 
parcel of Hinduism and abolishes their independent identity. But a 
closer examination of this provision reveals that this is not at all 
supported either by the language of the law or by the intention of 
the lawmaker. The Supreme Court of India in its 1965 judgement in 
Punjab Rao case did clarify the correct legal position.^^ In fact 
provision of Article 25 of the constitution empowers the state to 
remove by law customary restriction on the entry of low caste 
Hindus to Hindu Temple and it further says that if there is any such 
caste based restriction on entry to places of worship in practice also 
among the Sikhs, Buddhists and Jains, the state will have the power 
to remove them by law. While caste based temple entry restrictions 
do widely exist among Hindus and there certainly is the need for 
state power for their effective removal, among other three 
communities such a custom may be existing even if it is not found to 
be widely practiced. It is for this reason state power has been 
extended also to the Sikhs, Buddhist and Jains as a precautionary 
measure. If and when restriction on the entry to any place of 
worship among these communities come to the notice of state it may 
remove it by law. As such Article 25 is just an enabling provision not 
even remotely talking of the legal status or identity of Hinduism, 
Sikhism, Buddhism and Jainism as independent religions.^^ 
Let us now turn to discuss four distinct aspects of religious 
freedom guaranteed by the constitution, namely freedom of 
conscience, profession of religion, practice of religion and 
propagation of religion. All these four dimensions of religious 
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freedom are closely interwoven and deeply interconnected and 
affects each other's working. 
The composite rights to religious freedom enunciated under 
Article 25 (I) divides it into four categories - conscience, profess, 
practice and propagate. These can be broadly classified into two 
categories of belief and practice. Conscience means belief, faith and 
opinion. To profess in one sense implies to belong to, membership, 
adherence which is again faith. Profess in other sense is to declare, 
to practice and propagate are the exercise aspect of the right. Both 
the belief and practice aspects enjoy constitutional protection. As 
Justice B. K. Mukherji explains: ^^ 
Article 25, as its language indicates, secures to every 
person, subject to public order health and morality, a 
freedom not only to entertain such religious belief as 
may be approved by his judgement and conscience, but 
also to exhibit his belief in such outward acts as he 
thinks proper and propagate and disseminate his ideas 
for the edification of others 
The constitutional connotation of the term conscience is 
belief, faith and the conceptual aspect of religion. It thus 
means freedom or right to believe. In the Shirur Muth case the 
Supreme Court stated: ^ ^ 
Religion is certainly a matter of faith with the individual 
or communities and it is not necessarily theistic. There 
are well known religions in India like Buddhism and 
Jainism which do not believe in God or in any intelligent 
first cause. A religion undoubtedly has its basis in 
system of beliefs or doctrines, which are regarded by 
those who profess that religion as conducive to their 
spiritual well being. 
Thus religious belief and opinion are guaranteed in our 
constitution and this guarantee extends to not only religious opinion 
but also acts done in pursuance of religion. Under the freedom of 
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conscience clause of the constitution one can freely renounce one's 
religion or change it for another. For example a born Muslim can 
remain a Muslim all his life, renounce Islam and become an 
unbeliever or embrace another religion despite provision of punitive 
law on apostasy in Islam. Similarly any non-Muslim - though his 
birth religion may regard Islam as false religion or Muslim as 
malichh - may freely embrace Islam. In other words term like infidel, 
apostate etc. have no place in the public law of India. Here the state 
can not use its authority to enforce the dictates of any particular 
religion on apostasy or conversion. It can only recognise one's claim 
of being or not being the followers of a particular religion.^^ 
Like one who has never changed his religion, a convert in 
India can freely choose to practice or not to practice his new religion 
or to pick and choose for himself from its belief and practices. The 
constitution does guarantee both profession and practice of religion 
but certainly not as necessary compliments for one another. This 
was very much clarified in a Madras case.^^ 
The profession and practice of religion are indeed inseparable 
component of religious freedom. If a person is allowed to merely 
profess his religion but not practice, this will be meaningless and 
futile because religion by its very nature is not mere profession of 
some belief but it also demands them to be translated into practice. 
If an unreasonable belief-practice dichotomy is unduly imposed by 
the state on the right to freedom of religion, it will turn this 
fundamental right into a state controlled and state licensed 
permissive provision. Moreover, to determine particular practices of 
religion as essential or non-essential should not be the state 
function. If any state is allowed to assume this function, miscarriage 
of justice will be the ultimate result.^'' In Ratilal Panachand Gandhi 
V. State of Bombay, the Supreme Court made it very clear that 
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religious practice or performances of acts in pursuance of religious 
beliefs are as much a part of religion as faiith or belief in particular 
doctrines.^^ Thus, the freedom under Article 25 is not limited to 
matters of doctrine or belief. It extends to acts done in pursuance of 
religion as well, and therefore contains a guarantee for rituals and 
observances, ceremonies and modes of worship, which are integral 
parts of religion. What constitutes an essential part of a religion or 
religious practices has to be decided by the Court with reference to 
doctrine of a particular religion or the Court should take into account 
practices which are held and regarded by the community as a part of 
its religion.^^ 
To illustrate this point we can take for example the case of 
Sikh women in Delhi being directed to wear helmets while riding 
pillion on two wheelers and Muslim men in the Army being denied 
the right to grow the beards. In these two cases the decisions of the 
Court demonstrated its double standards. While in case of former, 
the Court recognised the religious rights of the Sikhs, on the other 
hand in case of latter, it refused to oblige aggrieved Muslim Army 
man saying how keeping beards could be an essential religious 
practice in Islam when late President General Ziaul Haque did not 
adhere to it. By doing so, the judicial authorities created a palpably 
unconstitutional discrimination not warranted by constitutional 
principle of both equal protection of laws and religious freedom 
together. In this case, the judge was perhaps misled by the opinion 
or practice of "profane dissenters" and did not care to take note of 
the dominant view or consensus found among the followers of the 
religion.^° 
Further if a person is compelled to adopt a religious practice 
of others, which is explicitly or implicitly disapproved by his own 
faith, this will clearly amount to denying him the right to profess 
68 
religion of his choice. There is nothing in Article 25 or anywhere 
else in the constitution that may allow to any extent forced 
imposition of any religious practice of any particular community on 
the members of any other community. The Supreme Court also in an 
important case of Bijoe Emmanuel v. State of Kerala (also known as 
National Anthem case) held no person can be compelled to sing the 
National Anthem if he has genuine, conscientious religious 
objection.^^ Prohibition of such a forced imposition is also clear from 
the provision of Article 28, which forbids compulsory religious 
worship and instruction in educational institutions. Although this 
principle enshrined in Article 28 is mentioned in the context of 
educational institutions its application cannot be confined to 
educational institutions only. It can be equally applicable in all other 
situations and places such as government offices and official 
functions."'^ 
In India, the most controversial aspect of the right to freedom 
of religion has been concerning change of religious faith or issue of 
conversion, which has unfortunately seldom led to religion based 
group violence and unrest in the country. This aspect is therefore 
needed to be discussed in some details. As stated earlier that 
Article 25 while guaranteeing freedom of conscience also talks 
about the right to freely profess, practice and propagate religion. By 
virtue of this fundamental right, every individual in this country 
besides professing and practicing is also free to propagate his 
religion. Constitutionally speaking, the right of propagation of 
religion like that to profess and practice religion is subjected to 
public order, morality and health and other provisions relating to 
fundamental rights in the constitution. 
The Committee on Minorities in the Constituent Assembly had 
recommended that since religion like Islam and Christianity were 
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proselytizing fai t l i , it was advisable to include in the constitution the 
right to propagate religion as a fundamental right.^^ While the first 
draft considered by the Assembly sought to restrain conversion from 
one to another religion except by one's own free wil l , the second 
would guarantee "right to preach and convert within the limits 
compatible with public order and morality". Finally, the Constitution 
adopted the term 'propagation of religion' under the right to religious 
freedom without specifically assuring the right to convert others. It 
was left to the future interpreters of the constitution to decide 
whether the right to propagate religion included the right to convert 
others to the religion of propagator or preacher. Initially in the 
Constituent Assembly debates, the right of propagation of religion 
was discussed in the Christian context mainly but later it was finally 
made clear that this right was meant for all communities found in 
India including Muslims.^'* 
Both the Muslims and Christians believe in evangelism as a 
basic tenet of their religion. It is taken as a sacred duty by them to 
propagate their faith with a view to attracting followers of other 
religions or believers of no religion. Though there are no organised 
Muslim missionaries like those of Christians in India, yet Muslims do 
have organisation like Tablighi Jamaat, which works for dawah i.e 
an invitation to embrace Islamic faith and way of life. Theologians of 
both the religions as part of their religious obligation are generally 
found to be exalting virtues of their religions in their respective 
fields so as to attract people of other faith and keep the door open 
to facil itate conversion. All these activities have clearly got the 
sanction of Indian constitution under its guarantee of the right to 
propagate religion. Moreover, our constitution approves the right of 
every individual to change his religion or belief, as the idea 
underlying freedom of conscience is the free choice of religion. But 
this freedom unfortunately has been subjected to varied 
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interpretation and misinterpretation because of wiiich conversion as 
a right under some pretext, lias even been sought to be banned by 
law in some parts of the country. 
Before the dawn of independence, no anti conversion law was 
enacted by the central or provincial governments. Only outside 
British India, Hindu rulers of some so-called Princely states had 
enacted laws on religious conversion in an attempt to prevent 
occasional conversion of low caste Hindus to non-Hindu religion. 
Even after independence, no central law directly dealing with the 
subject has ever been enacted. All attempts periodically made to 
introduce such a law in Parliament through private member Bill 
failed - the last such abortive attempt was made in 1979.^^Thus the 
constitutional provision found in Article 25 guaranteeing the 
fundamental right to free choice of religion through freedom of 
conscience and propagation of religion remains intact even today. 
But at the state level during 1967-68 two states of India, Orissa and 
Madhya Pradesh enacted local laws called Orissa Freedom of 
Religion Act 1967 and the Madhya Pradesh Dharma Swatantra 
Adhiniyam 1968. Along similar lines ten years later, the Arunachal 
Pradesh Freedom of Religion Act 1978 was enacted to provide for 
prohibition of conversion from one religious faith to any other by use 
of force or inducement or by fraudulent means. The another addition 
to this corpus of anti conversion laws was the Tamil Nadu 
Prohibition of Forcible Conversion of Religion Ordinance 
promulgated by the Governor on October 5, 2002 and subsequently 
adopted by the State Assembly.^^ The T.N. Bill was later repealed in 
2004. All these laws made forced conversion a cognisable offence 
punishable with imprisonment or fine or with both. 
But these legislations became a subject of litigation and 
acrimonious debates as it had constitutional ramification for various 
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religious segments in the country. The first two Acts (Orissa and 
Madhya Pradesh Freedom of Religion Acts) were challenged in their 
respective High Courts, which gave differing views on those laws. 
The Orissa High Court held that the law was against the spirit of 
Article 25, which gives all Indians the freedom to profess, practice 
and propagate religion. However, Madhya Pradesh High Court 
upheld the validity of the state's law in clear contrast to the decision 
of its Orissa counterpart. This judgement of M.P. High Court was 
challenged in the Supreme Court by some Christian priests because 
of its effect on the enjoyment of their right to propagate religion and 
their missionary activities. It involved the very basic question 
whether the fundamental right to propagate one's religion granted 
under Article 25 included the right to convert others to one's own 
religion, which the Supreme Court had to look into. This case that 
came to be known as Rev. Stainislaus case was decided by a five-
judge bench of the apex Court in 1977. While deciding the case the 
then Chief Justice, A. N. Ray, in his observation relying on the 
dictionary meaning of the word 'propagate' as to "disseminate", 
"diffuse" and "spread" belief, practice etc. concluded that:^'' 
We have no doubt that it is in this sense that the word 
'propagate' has been used in Article 25(1), for what the 
Article grants is not the right to convert another person 
to one's own religion by an exposition of its tenets. It 
has to be remembered that Article 25(1) guarantees 
'freedom of conscience' to every citizens, and not merely 
to the followers of one particular religion, and that, in 
turn, postulates that there is no Fundamental Right to 
convert another person to one's own religion, because if 
a person purposely undertakes conversion of another 
person to his religion, as distinguished from his effort to 
transmit or spread the tenets of his religion, that would 
impinge on the 'freedom of conscience' guaranteed to all 
the citizens of the country alike. 
It has to be appreciated that the freedom of religion 
enshrined in the Article is not guaranteed in respect of 
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one's religion only but covers all religions alike and it 
can be properly enjoyed by a person if he exercises his 
right in a manner commensurate with the like freedom of 
persons following the other religions. What is freedom 
for one, is freedom for others in equal measure, and 
there can, therefore, be no such thing as a Fundamental 
Right to convert any person to one's own religion. 
By way of this observation, the Court created the distinction 
between the right to propagate and conversion of a person from one 
religion to another. It however left the door open for 
misinterpretation because it did not answer question about whether 
right to propagate included the right to convert in Christianity.^° 
Commenting on the observation of Justice A. N. Ray, a noted 
constitutional expert, H. M. Seeravai states: ^^  
It is unfortunate that the legislative history of Article 25 
was not brought to the attention of the Supreme Court.... 
It is clear that this conclusion runs counter to the 
legislative history; but that does not conclusively 
establish that the conclusion is clearly wrong.... The 
right to propagate religion gives a meaning to freedom of 
choice (of religion), for choice involves not only 
knowledge but an act of will. A person can not choose if 
he does not know what choices are open to him. To 
propagate religion is not to impart knowledge and spread 
more widely, but to produce intellectual and moral 
conviction leading to action, namely, the adoption of that 
religion. Successful propagation of religion would result 
in conversion. 
Chief Justice Ray mistakenly believed that if 'A' 
deliberately set out to convert 'B' by propagating 'A's 
religion, that would impinge on 'B's "freedom of 
conscience", but, as we have seen, the precise opposite 
is true: 'A's propagation of his religion with a view to its 
being accepted by 'B' , gives an opportunity to 'B' to 
exercise his own free choice of a religion. 
Therefore conversion does not in any way interfere with 
the freedom of conscience but is a fulfi l lment of it and 
gives a meaning to it. 
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The Supreme Court judgement is clearly wrong. It is 
productive of the greatest public mischief and ought to 
be overruled. 
Apparently harmless and reasonable state laws prohibiting 
religious conversion against one's free wil l , it however, was very 
much evident that the concern of makers of these laws was not just 
forced conversion as such. But their actual main aim was the 
subversion of people's conversion to any religion other than 
Hinduism especially Christianity and Islam. In the Orissa and 
Madhya Pradesh Acts, the punishment was to be doubled if the 
offence had been committed in respect of a minor, a woman or a 
person belonging to the Scheduled Caste or Scheduled Tribe 
community. These may be seen as further reinforcing the several 
statutory penalties for ceasing to be a Hindu such as the 1955-56 
Hindu Law enactment namely Hindu Minority and Guardianship Act 
1956 (section 6), Hindu Adoption and Maintenance Act 1956(Section 
7, 8, 9, 11, 18-24), Hindu Marriage Act 1955 (Section 13 (ii), 13 A) 
and the Hindu Succession Act (Section 26) - all framed during the 
first decade of country's independence.'*° The penalties that a Hindu 
convert (by definition Buddhist, Jain and Sikh included for that 
matter) would invite are indeed severe. On the whole, modern Hindu 
Code of 1955-56 has a lot in it to dissuade Hindus from thinking to 
converting to Islam or Christianity and once they do become Muslim 
and Christian, the Code offers them enough inducement to return to 
the fold of Hinduism. What emerges from them is the fact that most 
of these laws are aimed to keep the low caste Hindus within the fold 
of Hinduism. So while law prohibits conversion, reconversion of low 
caste is permissible."*^ If a low caste Hindu who had converted to 
another faith or any of his descendants reconverts to Hinduism, he 
might get back his original caste.''^ This enables him to entitlement 
of all the previous benefits he was made to forfeit as a result of his 
conversion. 
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Cultural and Educational Rights 
The constitutional Articles of 29 and 30 incorporated as 
fundamental rights in Part III of the Indian constitution provide for 
what are collectively termed as the 'Cultural and Educational 
Rights'. The two Articles have also been given separate head notes 
of 'protection of interest of minorities' and 'Right of minorities to 
establish and administer educational institutions' respectively. The 
text of Article 29 reads as follows: 
i. Any section of the citizens residing in the territory of 
India or any part thereof having a distinct language, 
script or culture of its own shall have the right to 
conserve the same. 
ii. Citizens shall not be denied admission into any 
educational institution maintained by the state or 
receiving aid out of state funds on grounds only of 
religion, race, caste, language or any of them. 
Whereas Article 30 makes the following reading. 
i. All minorities, whether based on religion or language, 
shall have the right to establish and administer 
educational institution of their choice. In making any 
law providing for the compulsory acquisition of any 
property of an educational institution established and 
administered by a minority, referred to in clause (I), 
the state shall ensure that the amount fixed by or 
determined under such law for the acquisition of such 
property is such as would not restrict or abrogate the 
right guaranteed under that clause. 
ii. The state shall not, in granting aid to educational 
institution, discriminate against any educational 
institution on the ground that it is under the 
management of a minority, whether based on religion 
or language. 
Each of the Article has two distinct clauses. First Article 29(1) 
provides that any section of the citizens residing in the territory of 
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India or any part thereof having a distinct language, script or culture 
of its own shall have the right to conserve the same. The second 
part of this provision which is Article 29 (2) enjoins the state not to 
deny any citizen admission to any educational institution maintained 
by it or receiving aid from it on the grounds only of religion, race, 
caste, language or any of them. 
Talking specifically about religious and linguistic minorities, 
Article 30 (I) sanctions for them the right to establish and administer 
educational institution of their choice. The second clause of the 
Article 30 prevents the state from having a discriminatory policy 
towards minority educational institutions in granting aid or 
recognition to them. But given this constitutional setting of the two 
Articles, the litigation on the subject has been enormous. Over a 
dozen precedents are existing before the Supreme Court involving 
minority educational institutions on this issue. While discussing their 
scope, the interpretation of Article 29 (2) and its relation with Article 
30 (I) needs to be taken note of, because the former tends to rob 
the vitality of the latter. But before looking into this problem, let us 
examine the contents of Article 30, which guarantees some specified 
rights to religious and linguistic minorities. 
Article 30 (I) bestows dual fundamental rights on all minorities 
based on religion or language namely the right to establish and 
administer educational institution of their choice. To establish simply 
means to bring into existence. This expression was examined in 
some details in a well-known case, which came before the Supreme 
Court in the year 1967.''^ The main issue in the case was about the 
question of administration of the Aligarh Muslim University, which 
was established in 1920 through a Central Legislative Act. But prior 
to attaining the status of a university, it was Mohammedan Anglo-
Oriental College developed from a school, which was founded by 
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Sir Syed Ahmed Khan to impart liberal m'pdern education to 
Muslims. The question of management waV linked with tfre 
establishment of the University in this case. Though-flawed^ the 
Supreme Court's decision rested on the argument that the University 
came into existence through a Central Act of the government. 
Therefore, the Muslims as a minority could have no right to 
administer it. In respect to the meaning of the expression 'to 
establish', Justice Wanchoo in this case clarified:'*'' 
'Establish and administer' in the Article must be read 
conjunctively and so in real sense it gives the right to 
the minority to administer an educational institution 
provided it has been established by it. 
Later in the famous St. Stephen's College v. University of 
Delhi case, Justice Kasliwal further made clear the meaning of the 
expression 'to establish' by saying:"*^ 
The right of establishment means to bring into being an 
institution by a minority community. It matters not if a 
single philanthropic individual within his own means 
funds the institution or the community at large 
contributes the funds. 
With regard to administration it was clarified that the right to 
administer implies 'management of the affairs' of the institution. This 
management has to be free from control so that the founders can 
run the institution in accordance with their ideas of how the interest 
of the community and institution is best served. But the universities 
or government can intervene for the advancement and to maintain 
the standard of education. As regards the use of phrase 'of their 
choice' in Article 30, Justice Khanna in the Ahmedabad St. Xavier's 
College v. State of Gujarat case observes: ^^ 
The words "of their choice" qualify the educational 
institutions and show that the educational institution 
established and administered by the minorities have the 
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right and freedom to establish and administer such 
educational institution as they choose. 
Justice Ray also says in this regard that the choice is given to 
minorities so that they may be able to give their children general 
secular education which will help them to become good citizens of 
the country and which will also help bring about unity and integrity 
of the country.y 
Sometimes impression is given that the right given to 
minorities in Article 30 (I) is restricted to the establishment and 
administration of institutions of their choice in order to conserve 
their language, script or culture only. But this is an erroneous view 
resulting from mixing up of it with Article 29. While Article 29 (I) 
grants a fundamental right to all sections of the citizens of the 
country, which includes majority as well. Article 30 (I) is specifically 
meant for religious and linguistic minorities only. Further under 
Article 29 (1) conservation of language, script or culture can be 
undertaken through any means without necessarily establishing 
educational institutions; similarly institutions established under 
Article 30 (1) may not be for the purpose of conserving language, 
script or culture alone."^^ 
The most vexed aspect of litigation on the rights of minorities 
granted under Article 30 (I) has been the issue of its relationship 
with citizens rights given under 29 (2). Judicial precedents have 
almost established that an institution established by the minority 
community can not be exclusively meant for members of that 
community only. Non-community candidates have also to be 
considered for admission because under the constitution there can 
not be discrimination only on the ground of religion or language."*^ 
But the question arises as to why minorities have been given the 
specific rights guaranteed in Article 30 (I)? Answer is because there 
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is felt a need for minorities of education for their survival and 
development. To preserve its religio-cultural identity, minorities want 
to establish educational institutions where its members may have 
congenial atmosphere conducive to the growth of their distinct 
identity. This facilitates entry of boys and girls from the community 
into the arena of education, who would have otherwise not joined 
any other institution for a perceived threat and insecurity to their 
culture and religion from the institutions of other dominant groups. 
This very rational scheme of survival of any distinct group demands 
that the primary freedom of choice guaranteed in Article 30 (I) 
should be mainly available in deciding the kind or type of education 
to be imparted and in selecting the target group, i.e students from 
its own community whose survival and development as a distinct 
group is supposed to have been object of the constitutional 
guarantee.^° 
If under this provision any minority community in India, like the 
Muslims, Christians or Sikhs chooses to establish an educational 
institution of any type for the benefit of its own members it must 
enjoy the freedom to regulate admission to ensure either exclusive 
membership or at least preponderant majority from the community 
concerned. This valid goal cannot be achieved if admissions are to 
be given only on the basis of merit alone. In any unregulated open 
competit ion, the numerical composition of the society at large will be 
reflected in the composition of students in the institution, given that 
the average level of educational achievement is the same. If the 
minority is also educationally backward those members of the 
community who seek admission will be elbowed out by more 
numerous and better equipped members of the majority. This 
process of elimination of minority community members wanting to be 
educated by merit based admission process will render the chances 
of their survival rather bleak. This will in effect nullify the very 
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purpose for which special rights have been guaranteed.^^ The only 
course that is left to a minority group establishing an institution for 
its own members is to exercise the freedom to select the students 
either exclusively from the concerned community or at the most 
have some number of members from other community. 
At a number of occasions, the Court has held that the freedom 
of choice guaranteed to minorities in Article 30 (I) includes the 
freedom to choose the kind of education they desire. It need not 
necessarily and exclusively aim at conserving language or culture. It 
has also been established that the minority rights granted under 
Articles 29 and 30 are not subject to restriction that regulate and 
restrict the exercise of other fundamental rights. The only regulation 
or restriction that a minority educational institution can be subjected 
to is the one that promotes the interest of minority and the purpose 
of institution itself such as one relating to academic standards and 
norms, qualification of teachers etc. Thus a logical conclusion can 
be drawn that there is nothing to prevent a minority from confining 
its membership to its own community. It has even been ruled by the 
court t h a t : " 
No general fundamental right to equality of admission on 
merit can be invoked under any constitutional provision 
against an educational institution established and 
maintained by a minority. 
Later a full bench making similar observation that endorsed 
this judicial opinion ruled: ^^  
It would seem to follow that if a minority institution which 
receives no aid of the State-funds chooses to bar its 
door against citizens not belonging to the same 
community, it would be well within its right to do so. 
What about institutions that receive state funds or are fully 
maintained by the State? Clause (2) of Article 30 enjoins the state 
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not to discriminate against a minority educational institution in 
granting aid. It is arguable that this clause does not establish 
minority's right to claim grant in aid for any educational institution 
that it chooses to establish. This clause only prohibits the state from 
discriminating against such an institution. But any law does not exist 
in abstraction; it has some sociological basis. It is highly impossible 
for any educational institution to maintain its existence in India 
without state aid and support - more so for disadvantaged minority 
institutions. Giving the right to establish and administer an 
educational institution without the right to recognition and receiving 
adequate aid, which is essential for its meaningful survival, would 
be similar to conferring on an individual the fundamental right to life 
without the right to all that makes life possible and meaningful. 
It is quite possible that the government as well as the judiciary 
may use clause (2) of Article 29 to put unreasonable restriction on 
the right of minorities guaranteed in Article 30 (1) disregarding the 
fact that subjecting the principal right to establish and administer 
educational institutions of their choice to such restrictions, makes it 
what was once termed "teasing illusion and a promise of unreality" 
by the Court.^'^ It was due to the overnight rephrasing in original 
draft as Article 23 (2) that created a room for such possibility. The 
word 'minorit ies' found therein was replaced with 'cit izen' by 
accepting an amendment moved by Thakur Das Bhargava in the 
Constituent Assembly resulting in a strangulating effect on the intent 
and purpose of the neighbouring Article.^^ 
Now coming to the question of inter-relationship between the 
two Articles 29 (2) and 30 (I), let us focus our attention on the 
majority judgement delivered by the 11-Judges Constitutional Bench 
of the Supreme Court of India on 31^' October, 2002 on educational 
rights of minorities. Before reaching at its own judgement and 
deciding on different ramifications, tine constitutional Bencli took 
into consideration over a dozen earlier decisions of the Supreme 
Court on the interpretations and inter-play of Articles 29 and 30.''^ It 
is to be noted that all earlier major judgements on minority 
institutions had taken it for granted that these institutions were 
primarily, though not exclusively meant for students of the 
community with a 'sprinkling' from other communities. It was the 
Allahabad High Court that in 1989 in the Allahabad Agricultural 
College case ruled that though Christians had established the 
institution, they could not reserve any seat for students of their 
community. This was the first case in which right of preferential 
admission was the issue.^'' Though it was over ruled by the Apex 
Court in the St. Steptien's College judgements, the learned court 
could not fully emancipate Article 30 from the strangulating grip of 
Article 29(2). The judgement stipulated that the intake of minority 
students should not go beyond 50 per cent. 
A careful perusal of the Supreme Court landmark judgement of 
2002 reveals that the Court does not provide for any such ceiling. 
While considering Article 29 (2) as applicable to aided minority 
educational institutions, it does not rule out minority's claim to 
reservation of seats in it to adequately serve the interests of the 
community. Moreover, this judgement has unequivocally affirmed 
that a minority institution does not cease to be so just by receiving 
aid. The Court laid down the principle that grant in aid, though not a 
constitutional imperative, can not "in any way dilute or abridge the 
rights of the minority institutions to establish and administer that 
institution".^^ (para 143) 
The Supreme Court appears to have struck a delicate balance 
in this case by adopting a position aimed at harmonising 
constitutionally sanctioned special minority rights on the one hand 
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with the constitutional guarantees of non-discrimination on the 
other. The judgement grants unaided minority educational 
institutions maximum autonomy in the recruitment of teachers, 
charging of fees and admission of students. It says conditions of 
recognition should not be such as "to whittle down the right under 
Article 30" (para 139). The Court has affirmed the principle requiring 
preferential treatment of minority for securing effective equality with 
the majority on which St. Xavier's College as well as St. Steptien's 
College judgements were based. Without prescribing any quota for 
minority seats and seats in the open category, it has enabled the 
aided minority educational institutions to admit its own students far 
beyond 50 per cent in case their educational needs and type of 
education and the area they are serving so require. Though decision 
for fixing the adequate extent for admission is left to the state, it is 
required to do so in a manner so as to "adequately serve the 
interest of the community for which the institution was 
established".^° (para 151). 
The Court was of the view that although the right to administer 
includes within it a right to grant admission to students of their 
choice under Article 30 (I). But when such a minority institution is 
granted the facility of receiving grant-in-aid. Article 29 (2) would 
become applicable. As a result, one of the rights of administration of 
the minorities would be eroded to some extent. Article 30 (2) is an 
injunction against the state not to discriminate against the minority 
educational institution and prevent it from receiving aid on the 
ground that the institution is under the management of a minority. 
While, therefore a minority educational institution receiving grant-in-
aid would not be completely outside the discipline of Article 29 (2) of 
the constitution, by no stretch of imagination can the rights 
guaranteed under Article 30 (I) be annihilated. It is in this context 
some interplay between Article 29 (2) and Article 30 (1) is required. 
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In St. Stephen's case it was observed " the fact that Article 29 (2) 
applies to minorities as well as non-minorities does not mean that it 
was intended to nullify the special rights guaranteed to minorities in 
Article 30 (1)".^^ The word 'only' used in Article 29 (2) is of 
considerable significance and has been used for some avowed 
purpose. Denying admission to non-minorities for the purpose of 
accommodating minority students to a reasonable extent will not be 
only on grounds of religion etc., but is primarily meant to preserve 
the minority character of the institution and effectuate the guarantee 
under Article 30 (I). The best possible way is to hold that as long as 
the minority educational institutions permit admission of citizens 
belonging to the non-minority class to a reasonable extent based on 
merit, it will not be an infraction of Article 29 (2), even if the 
institution admits students of the minority group of its own choice for 
whom the institution was meant.^^ (para 149) 
Thus, the Supreme Court has ruled that the right to administer 
is not absolute but is subjected to reasonable regulations. Moreover, 
it has been of the opinion that Article 30 (I) must be used so as to 
ensure the constitutional principles of equality and secularism.^^ As 
per decision of the Court, the Articles 29 and 30 must not be read 
separately but together with other Articles such as 14, 19, 25, 26 
and 28. The Court has reached this conclusion that the language 
and religion based minorities have full and unconditional right to 
establish their own institutions but they don't have full rights over 
the management and the administration of their institution.^'' 
It is now very much clear that the decision of the Apex Court is 
based on the combined implications of the two Articles of 29 and 30 
of the constitution. According to its rulings, the minority educational 
institution has the freedom to run its administration as well as to 
select students, but this freedom exists until it accepts any aid from 
84 
the government. Though grant-in-aid does not affect its status as a 
minority institution yet it brings the institution under certain 
restrictions. It puts an obligation to grant admissions to certain 
number of non-minority students as well. The number of such 
students would be decided by the state as per the regional 
requirement. Such minority institutions not getting government aid 
certainly have some broader rights of their own but the rule of 
essential qualifications and recognition is equally applicable to 
these institutions as well to ensure quality education. A minority 
institution may have its own procedure and method of admission as 
well as selection of students but this must be fair and transparent 
and the selection of students in professional and higher educational 
institutions should be on the basis of merit. 
The recent initiative of 50% reservation of seats for Muslims in 
Aligarh Muslim University, Aligarh at the behest of central HRD 
Ministry can be seen in the context of Supreme Court's this 
landmark rulings. Given the constitutional scheme of minorities' 
empowerment, the proposal of HRD Ministry and the University had 
its own merits. But the subsequent striking down of this proposal by 
the Allahabad High Court opened a Pandora's box of problems. The 
High Court has in fact nullified the AMU Amendment Act 1981 
according minority status to the University. The Court said since the 
Act itself was unconstitutional; AMU was not a minority institution. 
Conclusion 
As a matter of fact the constitution of India has demonstrated 
ample concern for the country's vulnerable minorities so as to make 
them enjoy security of life with dignity and equality of rights as 
citizens along with preserving their distinct identity. These 
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constitutional concerns expressed in terms of right to equality, right 
to freedom of religion and educational and cultural rights have even 
received endorsement from the judiciary as guardian of the Indian 
constitution in its various judicial pronouncements. But as the study 
reveals, the judiciary on occasion has failed to act without folly and 
there have been some aberrations on its part on vital issues 
involving minorities concerns. 
The tenet of secularism enshrined in the Indian constitutional 
scheme is factually founded on the idea of religious tolerance, non-
discrimination and non-alignment of state to any religious 
persuasion. But the lopsided role of the Indian Courts as discovered 
in this chapter goes against this very constitutional spirit. 
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HARTER XII 
Chapter - III 
INDIA'S INTERNATIONAL OBLIGATIONS ON 
MINORITY RIGHTS 
Promotion of respect for the observance of human rights and 
fundamental freedoms for all without distinction as to race, language 
or religion has been one of the avowed purposes of the United 
Nations^ The UN since its inception has been making constant 
global efforts to this end by bringing about international agreements 
on issues Involving mankind. 
Representing unanimous voice of the global human fraternity, 
UN General Assembly on 10'^ December 1948 adopted and 
proclaimed the Universal Declaration of Human Right (UDHR). The 
Universal Declaration has sent out for the nation the message of 
maintaining a civilized social order in which all individuals freely 
enjoyed all the basic human rights irrespective of the numerical 
strengths and size of respective religious, linguistic or ethnic groups 
to which they belong. In its very first opening articles UDHR 
pronounced. "All human beings are born free and equal in dignity 
and rights." It further said in an unambiguous term 
Everyone is entitled to ail the rights and freedoms set 
forth in this Declaration without distinction of any kind 
such as race, colour, sex, language religion political or 
other opinion, national or social origin, property, birth or 
other status^ 
But this was not enough. Increased attention was needed to be 
given to the question of non-discrimination and people susceptible 
to discrimination. The United Nations therefore came out with a 
series of human rights instruments calling for measures of 
prevention and protection. Under these instruments reference to the 
grounds on which discrimination is prohibited such as national or 
ethnic origin, language and religion cover almost all minority 
situations. Special measures or special rights for minorities or 
distinct group and for persons belonging to such group are 
manifested in provisions set forth in the convention against 
genocide, International Covenant on Civil and Political Rights 
(article 27), International Convention on the Elimination of All Forms 
of Racial Discrimination, UNESCO Convention Against 
Discrimination in Education, the Convention on the Rights of the 
Child, UNESCO declaration on race and racial prejudice, the 
Declaration on the Elimination of Intolerance and Discrimination 
Based on Religion or Belief, the Universal Declaration of Human 
Rights (article 26), International Covenant on Economic, Social and 
Cultural Rights (article13), and the declaration and the programme 
of action adopted in 1978 and 1983 by the Xvjo v\/orld conferences to 
combat racism and racial distinction and lastly but most importantly 
for minorities the Declaration on the Rights of Persons Belonging to 
National or Ethnic, Religious and Linguistic Minorities, 1992. 
Below we discuss international legal frameworks of minority 
protection accomplished under the aegis of the United Nations 
bringing under close examination some of the above UN conventions 
and declarations having special bearing and implication for the 
minority rights in India. 
Genocide Convention 
The right to full and complete protection of life in addition to 
liberty formed part of the core of fundamental rights recognized in 
the context of the international protection of minorities during the 
post World War II period. The tragic event of the World War II led 
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the United Nations later to evolve an international instrument 
designed to guarantee that rights against the possible danger of 
criminal acts "committed with intent to destroy in whole or in part a 
national, ethnic, racial or religious g roup" / On this basis approval 
was given on December 9, 1948 to the Convention on the Prevention 
and Punishment of the Crime of Genocide which is regarded as one 
of the most important international treaties for the benefit of 
minorities now in force even though the protected groups need not 
necessarily be minority groups. 
Under article II of the Convention, the concept of genocide 
includes not only the killing of members of a national, ethnic, racial 
or religious group but also the causing of serious bodily or mental 
harms to them, deliberately inflicting on the group condition of life 
calculated to bring about its physical destruction in whole or in part, 
imposing measures intended to prevent births within the group and 
forcibly transferring children of the group to another group. 
Underlying all these acts must be the intent to destroy that group. 
The international obligation to punish those responsible for such 
crimes also covers acts of public incitement to genocide as well as 
conspiracy and attempts to commit it^. The provision of penalties as 
part of legislation giving effect to the convention is left to the states 
parties to this convention under article V. When the Convention was 
in course of preparation the adhoc committee set up by the 
Economic and Social Council of the United Nations had proposed 
that it could also cover the crime of cultural genocide^, which in the 
article III of the draft was defined by means of a list of specific acts 
which were capable of being committed both by public authorities 
and private individuals such as prohibiting the use of language of 
the group in daily life and in school as also the destruction of 
libraries, museums, schools, historical monuments, religious 
shrines and other cultural institutions etc. If this idea had been 
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approved, it would have been possible to draw from the list of the 
measures and actions prohibited, a clear indication of interest^ 
protected. In other words state parties would have implicitly 
undertaken to recognize certain specific rights of the members of 
national, ethnic and religious groups including minorities and to 
respect such rights in order to protect their cultural and religious 
identity. But by a majority, the General Assembly of the United 
Nations decided to keep the subject of cultural genocide out of the 
convention on the ground that it called for a comprehensive re-
examination of the subject of the protection of minorities and that it 
was best to confine the concepts of genocide to physical destruction 
of a group only^. 
India is a party to Genocide Convention, which was signed by 
it on 29 November 1949 and ratified on 27 August 1959. Like any 
other party, India too is obliged under article V to enact legislation 
to give effect to the provisions of the convention in its domestic 
f ield. But this obligation remains unfulfilled even after India 
committing itself to this international law over half a century back. 
The non-compliance of this requirement is likely to continue, as the 
government even now does not feel the necessity of making any 
such law. This is evident from the official position taken by the 
government of India in Parliament. In a statement made in Lok 
Sabha on 17.7.2002, Minister of State in the Ministry of Foreign 
Affairs, Mr. Digvijay Singh said that "no implementing legislation has 
been enacted for this convention as the statute and existing laws 
such as the constitution of India, Indian Penal Code, Criminal 
Procedure Code etc. have adequate provisions to prevent and 
punish those committing crimes such as murder including mass 
murder^. 
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The claim of the government of India that the normal provision 
of Indian Penal Code (IPC) and Criminal Procedure Code (Cr.P.C) 
are adequate to prevent and punish those responsible for such 
crime, can be seen as its callous indifference towards the 
convention. It is indeed a great lapse on the part of government of 
India. The offences enumerated in the Indian Penal Code fall short 
of comprehending, defining, describing, and punishing the crinne of 
genocide. This statutory limitation compounded by the partisan 
conduct of the state on numerous occasions has seriously 
undermined the criminal justice system. The criminal justice system 
is not so equipped to deal v\/ith any sort of group crimes where 
political forces are at play. Genocide represents the most brutal side 
of such crimes. 
By the definition of the Genocide Convention, there is no 
question that what has happened against Muslims in Gujarat in 2002 
and against Sikhs in Delhi in 1984 is a crime of genocide. The 1987 
incident of Hashimpura (Meerut) where PAC personnel killed more 
than 40 Muslim youths provides another example of such grave 
crime. There is in fact an endless list presenting case of genocidal 
killings that has taken place in India. 
The government must realise that it is impunity enjoyed by 
perpetrators of such crime, which is major source of its recurrence. 
And punishment is not possible without appropriate effective laws 
and functioning justice system. Though a new law is on the anvil 
(Communal Violence (suppression) Bill 2005), intended to deal with 
the situations arising out of communal violence which generally as 
the experience shows, results into mass killings of members of 
minority community. But the law in its present drafts suffers serious 
lacuna and can hardly prove to be an effective piece of legislation 
for preventing and punishing communal crime of grave nature^. 
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According to article VI of the convention, persons charged with 
crime of genocide has to be tried by a competent tribunal of the 
state in which this grave crime is committed. Given the recurring 
precedents on its land, India should establish such a tribunal in the 
country. While at the global level, India is undecided or does not 
want to be a party to Rome Statute of the International Criminal 
Court (ICC) which will have no jurisdiction over states which are not 
parties. 
Convention On The Elimination Of All Forms Of Racial 
Discrimination (CERD) 
The principle of non-discrimination underlies all the three 
conventions namely ILO Convention, UNESCO Convention and UN 
Convention on all forms of racial discrimination adopted between 
1957 and 1965 which are of outstanding importance among the 
instruments of international law governing human rights and are 
concerned with the problems of distinct minority groups. In each of 
these Conventions the objective of equality is sought in more than 
one formal term. To this end they make provisions for special 
measures extending benefit to under privileged groups but in 
conditions and purpose they vary considerably from one Convention 
to another^°. 
The classic features of protection of minorities such as respect 
for religion, language, institution, custom and values are all touched 
upon in ILO Convention. But the convention is mainly designed to 
promote the integration of indigenous, tr ibal, and semi tribal groups 
into main national community to which they belong and to improve 
their standard of living through a policy of development. Under the 
convention, the cultural and religious values are required to be 
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given due consideration but in the context of economic and social 
cliange they can be replaced with suitable substitutes if the group 
concerned is willing to accept them.^^ 
The UNESCO convention of 1960 against discrimination in 
education adopts a different approach. The first thing to be noted is 
that its concept of prohibited "discrimination" is defined by article I 
so as to include discriminatory treatment against groups and not 
merely persons (for example limiting any person or group of persons 
to education of an inferior standard). The rights granted to those 
who belong to different groups include, in the first place the 
establishment or maintenance, for religious or linguistic reason, of 
separate iducat iona! system or institutions offering an education 
which is in keeping with the wishes of the pupils, parents or legal 
guardian.^^ Secondly, the rights of member of national minorities to 
carry on "their own educational activities" including the maintenance 
of school and depending on the educational policy of each state, the 
use or the teaching of their own language.^^ In each case, however 
these are specific conditions. The duty to conform to the general 
rules and standard laid down by the competent authorities; the fact 
that attendance at separate schools or institutions must be optional 
and further more in the case of school of national minorities the duty 
not to prejudice the understanding of the culture and language of 
the community as a whole, participation in its activities or national 
sovereignty. Finally, it should be emphasised that the rights which 
members of national minorities are recognized as having must be 
interpreted in the light of the principles that, in any forms of 
assistance granted by the public authorities to educational 
institutions no group may be the subject of preference or 
restriction.^"^ Although the UNESCO Convention reflects a fairly 
advanced conception of cultural rights of minorities in the 
educational f ield, there can be no doubt that the limitations which 
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lies in the recognition of these rights are heavy. In practice they 
enable each state to frustrate the operation of clause referred to by 
invoking discretionary consideration of national education policy or 
the need to avoid compromising sovereignty. A better balance is 
struck between the requirement of sovereign state and the 
requirement peculiar to the different groups subject to it than in 
I.L.O. Convention considered earlier but the balance is still 
essentially in favour of state.^^ 
The Convention on the Elimination of all Forms of Racial 
Discrimination was signed by India on 2 March 1967 and 
subsequently ratified it on 3 December 1968. The Convention 
considerably strengthens the safeguards for equality of treatment for 
the benefit of the members of all groups who could be described as 
racial, ethnic or national. The concept of racial discrimination used 
in this convention is rather wide. It means any distinction, exclusion, 
restriction or preference based on colour, race, decent or national or 
ethnic origin^^. The state parties undertake to pursue by all 
appropriate means and without delay a policy of eliminating 
discrimination of this kind in all its forms. This gives rise not only to 
the obligation upon public authorities and public institutions not to 
engage in any acts of discrimination or sponsor, defend or support 
them but also to the obligation to prohibit any private practices of 
discriminatory nature^'^. The object is to guarantee the rights of 
anyone to equality before the law in the enjoyment of a host of 
rights - civil, political, economic, social and cultural all set out in 
minute details in Article 5. 
The question of the special and concrete measures which may 
prove necessary to ensure the adequate development and protection 
of certain racial groups or individuals belonging to them so that 
equality with persons belonging to other groups becomes something 
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more than a formal requirement is tackled by this convention under 
Article 2 (2). The state parties are bound to take measures of this 
kind "when the circumstances so warrant in the social, economic, 
cultural and other fields" provided always that their consequence is 
not to maintain unequal or the separate rights for different racial 
groups after the objectives for which they were taken have been 
achieved.^^ The temporary nature of such measures is stressed by 
the convention that they "shall not be continued" after the 
achievement of their objectives'^. This clearly implies that the aim 
of special measures is to restore the balance between the 
respective positions of the various groups including minorities 
groups but the ultimate objective of the Convention is uniform 
treatment of individuals to whatever group they belong. 
As required by Article 9 of the Convention, India has submitted 
several periodic reports to the Committee on Elimination of Racial 
Discrimination for consideration of measures adopted by it to give 
effect to the provisions of convention in its domestic jurisdiction. 
The Committee considered tenth to fourteenth periodic reports of 
India in its meeting held on 7 & 8 August 1996 and later on 22 
August 1996 adopted important concluding observations on various 
aspects of these reports^°. 
A number of measures adopted by India show its efforts to 
achieve the purpose of this Convention. The existence of an 
independent and active judiciary achieved through the constitutional 
mechanism of separation of powers has been of great help to India. 
The emergence of a free press, an active NGO movement and a 
range of institutional mechanisms of civil society have also 
complemented the efforts of the Government to eliminate racial as 
well as other forms of discrimination against individuals. The 
establishment of a National Commission for Scheduled Castes and 
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Scheduled Tribes, a National Commission for Minorities, and a 
National Human Rights Commission with wide-ranging powers is 
also worth mentioning in this respect. 
The Constitution of India, the Indian Penal Code and the 
Representation of Peoples Act provide the general legal framework 
within which "racial discrimination" is prohibited. The Constitution 
prohibits discrimination on grounds of religion, race, caste, sex or 
place of birth. It guarantees to all persons equality before the law 
and equal protection of laws within the territory of India. It further 
incorporates the freedom of speech and expression, the right to 
form associations and unions, and the right to life and personal 
liberty. The right to remedies for the enforcement of fundamental 
rights is also provided for by the Constitution. Provisions of the 
Indian Penal Code prohibit actions that promote hatred, enmity and 
ill will on grounds of race or religion. The Representation of Peoples 
Act, 1951, provides for the punishment of persons who attempt to 
promote feelings of enmity on grounds of race^V 
It should be noted in this regard that "race", as a ground for 
discrimination has never been invoked before the courts of law of 
India so far. India always maintains that it has no racially or 
ethnically homogenous society and race, as an issue does not 
impinge on the consciousness or outlook of Indian citizens in their 
social relations. Indian people prefer to seek identification in terms 
of language, religion, caste or even regional characteristics rather 
than race, colour or ethnic origin^^. As conveyed to the Committee 
during the presentation of India's last periodic report, it has been 
submitted that the policies of the Indian Government relating to 
Scheduled Castes and Scheduled Tribes do not come under the 
purview of Article 1 of the Convention. 
101 
Referring to India's stated position on tlie issue of race, tine 
Committee made it clear that the term "descent" mentioned in Article 
1 of the Convention did not solely refer to race. The Committee 
asserted that the situation of the Scheduled Castes and Scheduled 
Tribes falls well within the scope of the Convention. It expressed its 
concern that within the discussion of the report, there was no 
inclination on the part of India to reconsider its position^^. 
The Committee was seriously concerned at the plight of 
Kashmiris, and other groups. It took special note of Clause 19 of the 
Protection of Human Rights Act, which prevents the National 
Commission on Human Rights from directly investigating allegations 
of abuse involving the armed forces. The Committee was of the view 
that this was a too 'broad restriction' on the powers of the 
Commission and 'contributes to a climate of impunity for members of 
the armed forces.' Moreover, it regretted that the Commission is 
debarred from investigating cases of human rights violation that 
occurred more than a year before the making of the complaint^'*. 
Further the Committee expressed dismay on the absence of 
information on the functions, powers and activities of the National 
Commission on Scheduled Castes and Scheduled Tribes and of the 
National Commission for Minorities as it made impossible to assess 
whether these Commissions have a positive impact upon the 
enjoyment of human rights and fundamental freedoms by members 
of the groups these Commissions are meant for^^. 
It was also regretted by the Committee that the information 
furnished in the Indian report on penal provision was inadequate as 
it failed to give details on the important aspect of effective 
implementation of these penal provisions. This assumes particular 
significance in view of numerous reports suggesting acts of 
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discrimination based on race, colour, descent or national or ethnic 
origin. The lack of concrete information on the legal provisions in 
force to prohibit organizations which incite and promote racial 
discrimination and hatred, and to punish members of such 
organizations in accordance with article 4 of the Convention, as well 
as on their application in practice, including eventual court decisions 
came in for severe criticism. This is most serious in view of 
widespread violence against certain minorities actively sponsored by 
extremist organizations that have not been declared il legal. Non -
availability of information on the text of the Directive Principles of 
State Policy of the Constitution relating to the promotion of social, 
economic and cultural rights, and on measures to give them effect 
was also criticised as it rendered any evaluation of the 
implementation of article 5 of the Convention difficult. Regrets were 
expressed that the National Security Act and, in some areas of 
India, the Public Safety Act, remained in force. The Committee also 
regretted that certain communities do not enjoy representation in 
proportion to their size^^. 
International Covenant On Civil And Political Rights 
(ICCPR) 
The International Covenant on Civil and Political Rights 
(ICCPR) as adopted by the UN General Assembly on 16 December 
1966 came into effect on 23 March 1976. This was acceded to by 
India on 10 April 1979. The ICCPR is the only international human 
rights treaty that contains a provision under its Article 27 on the 
rights of persons belonging to different minorities. Now the question 
arises what are the rights of minorities under ICCPR. Besides 
seeking answer to this question, we also have to examine India's 
legal position in terms of ICCPR and the steps taken by the Indian 
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authorities as part of its obligation with regard to minorities in India 
especially religious minorities. 
The drafting history of Article 27 suggests difference of 
opinion between member countries as to the use of certain words in 
the first draft. The former Soviet Union wanted to limit protection to 
national minorities only whereas others favoured protection for other 
ethnic, religious and cultural groups. According to the first draft, the 
Article 27 initially read ethnic, religious, and linguistic minorities 
shall not be denied the right to enjoy their own culture, to profess 
and practice their own religion or to use their own language. There 
was objection to this wording in the draft. It was said that minorities 
as such had no plane juridical personality. Therefore it was 
suggested that in stead one should speak of 'persons belonging to 
minorities.' This newly suggested phrase was ultimately approved. 
On the suggestion of Chile which like other Latin American countries 
had fears that immigrants to these countries might form a separate 
entity asking for minorities rights, a new phrase was added at the 
beginning of the article which read 'in those States in which ethnic, 
religious or linguistic minorities exist'^^. 
The contents of Article 27 of ICCPR read as follows: 
In those States in which ethnic, religious or linguistic 
minorities exist, persons belonging to such minorities 
shall not be denied the right, in community with the other 
members of their group, to enjoy their own culture, to 
profess and practice their own religion, or to use their 
own language. 
What is expressed in this article is that it establishes and 
recognizes a right which is conferred on individuals belonging to 
minority group and which is distinct from and additional to all the 
other rights which, as individuals in common with every one else, 
they are already entitled to enjoy under the Covenant. 
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The terms used in this article indicate that the persons 
designed to be protected are those who belongs to a group and who 
share in a culture, religion or a language. Those terms also indicate 
that the individuals designed to be protected need not be citizens of 
a state party. In this regard the obligations deriving from Article 2.1 
are also relevant. Since a state party is required under that article 
to ensure that the rights protected under the covenant are available 
to all individuals within its territory and subject to its jurisdiction, 
except rights, which are expressly made to apply to citizens for 
example political rights under Articles-25. A state may not therefore 
restrict the rights under Article 27 to its citizens alone^^. 
Article 27 confers the rights on persons belonging to 
minorities, which exist In a state party. The applicability of this Is 
not subject to official recognition of a minority by a State. Given the 
nature and scope of rights envisaged under that article, it is not 
relevant to determine the degree of permanence that the terms 
'exist' connotes. Those rights simply are that individuals belonging 
to those minorities should not be denied the rights in community 
with members of their group, to enjoy their own culture, to practice 
their own religion and speak their language just first as they need 
not be nationals or citizens they need not be permanent residents^^. 
Thus migrant workers or visitors In a state party constituting such 
minorities are entitled not to be denied the exercise of those rights. 
As any other individuals in the territory of the state party, they 
would also for this purpose have the general rights, for example to 
freedom of association of assembly and of expression. The 
existence of an ethnic, religious or linguistic minority in a given 
state party does not depend upon a decision by that state party, but 
requires to be established by objective criteria. 
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The rights of individuals belonging to linguistic minority to use 
their language among themselves in private or in public is distinct 
from other language rights protected under the Covenant in 
particular it should be distinguished from the general rights to 
freedom of expression protected under Article19.The latter right is 
available to all persons, irrespective of whether they belong to 
minorities or not. Further the rights protected under Article 27 
should be distinguished from the particular rights which Articles 
14.3(f) of the Covenant confers on accused persons to interpretation 
where they cannot understand or speak the language used in the 
courts. Article 14.3(f) does not in any other circumstances, confers 
on accused persons the right to use or speak the language of their 
choice in court proceedings^". 
With regard to the exercise of cultural rights protected under 
Article 27, it is stated that culture manifests itself in many forms 
including a particular way of life associated with the use of land 
resources, especially in the case of indigenous people. That right 
may include many traditional activities. The enjoyment of those 
rights may require positive legal measures of protection to ensure 
the effective participation of members of minority communities in 
decisions, which affect them. 
Although the rights guaranteed under Article 27 are 
individual's rights, they depend in turn on the ability of minority 
group to maintain its culture, language or religion. Accordingly 
positive measures by states may also be necessary to protect the 
identity of a minority and the rights of its members to enjoy and 
develop their culture and language and to practice their religion in 
community with other members of the group. In this connection it 
has to be observed that such positive measures must respect the 
provision of Articles 2(1) and 26 of the Covenant both as regards 
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the treatment between different minorities and the treatment 
between the persons belonging to them and the remaining part of 
population. However, as long as those measures are aimed at 
correcting conditions of which prevent or impair the enjoyment of 
rights guaranteed in Article 27, they may constitute a legitimate 
differentiation under the Covenant provided hat they are based on 
reasonable and objective criteria^^ 
None of the rights protected under Article 27 of the Covenant 
may be legitimately exercised in a manner or to an extent 
inconsistent with the other provisions of the Covenant. Although the 
Article expressed in negative terms, it nevertheless does recognize 
the existence of the rights and requires that it shall not be denied. 
Consequently, a state party is under an obligation to ensure that the 
existence and exercise of the rights are protected against their 
denial or violation. Positive measures of protection are therefore 
required not only against the act of the state party itself but also 
against the acts of other persons within the state party^^. 
The Article 27 relates to rights whose protection imposes 
specific obligation on state parties. The protection of these rights 
are directed to ensure the survival and continued development of 
the cultural, religious and social identity of the minority concerned, 
thus enriching the fabric of society as a whole. Accordingly these 
rights must be protected as such and should not be confused with 
other personal rights conferred on one and all under the Covenant. 
State parties, therefore, have an obligation to ensure that exercise 
of these rights is fully protected and measures taken by them to this 
end have to be indicated in their periodic reports. 
The above explanation underlines the fact that members of 
minorities are entitled to enjoy not only the rights provided in Article 
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27 but all other rights and guarantees enshrined in the Covenant 
including the most fundamental ones such as right to life (article 6), 
freedom from torture or cruel, inhuman and degrading treatment 
(Article 7), freedom from arbitrary arrest and detention (Article 9), 
equality before law and equal protection of law (Article 26) etc. 
For overseeing and monitoring States' compliance with the 
international obligation of promoting, protecting and guaranteeing 
human rights of its individuals including rights of minorities, the 
ICCPR establishes a mechanism called reporting and complaint 
procedure. Under the reporting procedure, all state parties are 
required to submit periodic reports to the Human Rights Committee 
on the measures and steps taken to give effect to the rights 
provided in the Covenant and progress made on those measures 
adopted with a view to making the enjoyment of those rights a 
reality. These reports are supposed to contain also details on 
factors and difficulties, if any, coming in the way of implementing 
the Covenant rights^''. When a State report comes before the Human 
Rights Committee for its consideration, a representative of the 
country concerned introduces it, answers questions from the expert 
members of the Committee, and comments on the observations 
made. In this way the Committee engages into a dialogue with the 
state representative. The study of state reports by the committee 
reveals the degree of compliance of the Covenant provisions"^"*. 
The Committee has outlined a set of reporting guidelines 
specifying the type of information to be given by the states. For 
reporting under Article 27 of the ICCPR, information given in the 
report must be related to the minorities conditions in the state, their 
respective numbers as compared to the majority and the concrete 
measures adopted by the reporting state to preserve minorities 
ethnic, religious, cultural and linguistic identity as well as other 
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measures to provide minorities with equal economic and political 
oppurtunities. Particular reference should be made to their 
representation in central and local government bodies. Beside the 
reporting procedure ICCPR provides for two optional complaint 
procedures'^. They may be submitted by an individual or a state. 
One, the first optional protocol to the ICCPR provides for individual 
communication to be submitted to the Human Rights Committee, 
alleging violations by a state party of any of the Covenant articles 
including article 27. Unfortunately, the Indian Government has not 
acceded to this Protocol, although it has been ratified by almost 70 
states. Second, under article 41 ICCPR provides state to state 
complaint mechanism, if the state party has recognized the 
competence of Human Rights Committee to receive and consider 
such complaints. In this case the Committee may consider 
communications to the effect that a state party claims that another 
state party which has also accepted this optional procedure is not 
respecting the rights set out in the Covenant including Article 27. It 
is regretting to note that India has not acceded this procedure also. 
Under Article 40 of ICCPR, India has a legally binding 
obligation to submit periodic reports to the Human Rights Committee 
(HRC) on the state of observance of norms set out in the Covenant. 
After ICCPR ratification by India, it has submitted three such reports 
so far. It was in July 1983 that India submitted its first report though 
it was due in 1980. The report was examined by the HRC in New 
York on 28 and 30 March 1984 in three meetings. As is the practice, 
India's Attorney General, K. Parasaran was closely questioned. The 
second report, due in 1985, was submitted on 12 July 1989, which 
was examined by the HRC on 26 and 27 March 1991 in four 
meetings. Third report was again submitted late on 29 November 
1995, which was supposed to be submitted by 31 March 1992. The 
Committee examined it on 24-25 July 1997^^. The fourth periodic 
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report, whose submission is already due since 31 December 2001, 
is yet to be submitted. 
State periodic report generally gives an idea about the 
provisions made in the constitution and statutory laws of the country 
but evades giving details in terms of their actual implementation to 
be found in practice on the ground. India has adopted almost similar 
pattern of reporting, as it is evident in its all three reports. Also 
state reports, in most cases, project spotless image of the country 
as far as human rights are concerned. For example, in one of India's 
periodic reports it has been highlighted that "India is a mosaic of 
different religions and cultures. It has a tolerant eclectic society" "'^ . 
But the facts concerning frequent eruption of religion oriented 
communal riots and atrocities committed on religious minorities 
contradict this very statement. 
Regardless of it being late, the first Indian report only 
contained just a vivid single page account of its minorities. The 
report made particular reference to the constitutional provision of 
Articles 29 and 30 the object of which is none other than various 
Indian minorities. It also made mention about the existence of 
minorities' commission as a measure of government policy. But this 
was found to be inadequate and for its brevity and shortness it came 
in for sharp criticism during the deliberation by the Human Rights 
Committee (HRC). The report attracted adverse comment of the 
members of the committee as it was lacking in respect of making a 
comprehensive presentation of the facts concerning country's 
human rights situations. It was pointed out that the report should 
sufficiently account for difficulties responsible for non-
implementation of the Covenant. 
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Moreover, the other two reports submitted by India in later 
years too did not go well with the Committee as it just kept harping 
on the lofty constitutional scheme without dwelling on actual 
measures taken by the government to meaningfully give effect to 
minorities' constitutional guarantees. To conform to HRC guidelines 
these reports were in fact required to reflect on India's ground 
situation in terms of minorities' actual position in various walks of 
national life such as their demographic strength and economic and 
political empowerment. The repeated mention of the mandate of 
National Commission for Minorities in these reports for preparing its 
Annual Report to be tabled in Parliament by the government with 
Action Taken Report did not make any positive impact on the 
members of the Committee either. It is a common knowledge that 
given its mandate the NCM enjoys little clout over the government. 
The fact remains that its reports lay waiting to be tabled in 
Parliament for years together. While considering these reports, the 
HRC asked the government to take all necessary steps to fully 
introduce the provisions of the Covenant into internal laws. India 
was further advised to ratify the first Optional Protocol to ICCPR so 
as to make individual communication to the Committee directly 
possible. It was also asked to reconsider its reservation with regard 
to various Articles of the Covenant such as Article 1, 9, 12, 13, 19 
para 3, 21 and 22 so as to achieve progress in their 
implementation.^® 
India's records of practical compliance with ICCPR in the 
domestic arena are found to be very poor."^^ Indian minorities 
continue with their plights even today. A number of studies and 
reports have come out with facts that testify to their pitiable 
conditions. Among all minority groups the condition of Muslims is 
most deplorable in all areas of human concern, whether it is 
education, security, religion or culture, representation in institution 
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of governance, employment and economic development / " 
Discriminatory treatments of minorities have not been successfully 
done away with in India. 
There are even some laws practiced in India which are very 
much discriminatory in nature like Hindu Marriage Act of 1955, 
Hindu Adoption and Maintenance Act of 1956 and Hindu Succession 
Act of 1956 e tc /^ 
Decelaration On The Elimination Of All Forms Of 
Intolerence And Discrimination Based On Religion And 
Belief 
Taking note of the basic principles of the UN Charter and 
International Bills of Rights proclaiming of the principle of non 
discrimination and equality before the law and right to freedoms of 
thought, conscience, religion and belief, the General Assembly of 
the United Nations on 25'^ Nov. 1981, proclaimed the declaration on 
the elimination of all forms of intolerance and discrimination based 
on religion or belief. 
Like any other instrument of human rights, this declaration 
also seeks to strengthen the safeguard for the equality of treatment 
for the benefit of all groups based on religion or belief. States are 
required to adopt effective measure "to prevent and eliminate 
discrimination on the grounds of religion or belief in the recognition, 
exercise and enjoyment of human rights and fundamental freedoms 
in all fields of civil, economic, political, social and cultural life""*^. 
The declaration regards discrimination as an attack on human 
dignity against the principle of UN Charter and therefore 
condemnable'*'^. The expression "intolerance and discrimination 
based on religion or belief" has been given a wide meaning under 
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this declaration. It includes any distinction, exclusion, restriction or 
preference based on religion or belief practiced with a view to 
nullifying or impairing the recognition, enjoyment or exercise of 
human rights and fundamental freedoms on equal basis'*"*. In the 
ambit of this declaration are included the rights of child as well. In 
this connection. Article 5 elaborates the rights of child. Here it 
states that "every child shall enjoy the right to have access to 
education in the matter of religion or belief in accordance with the 
wishes of his parents. Article 6 enumerates a number of rights, 
which signify freedom of thought, conscience religion or belief. 
Declaration On The Rights Of Persons Belonging To 
Minorities 
This UN Declaration which was adopted by General Assembly 
on December 18, 1992 and exclusively devoted to minorities was in 
fact inspired by article 27 of the International Covenant on Civil and 
Political Rights providing protection to persons belonging to 
minorities. The General Assembly has been of the opinion that the 
promotion and protection of rights of minorities contribute to the 
political and social stability of the state in which minorities live and 
contribute to strengthening of friendship and co-operation among 
peoples and states'*^. 
The Declaration builds on as also adds to the rights contained 
in the International Bill of Human Rights and other human rights 
instruments by strengthening and clarifying those rights which make 
it possible for persons belonging to minorities to preserve and 
develop their group identity"*^. The human rights set out in Universal 
Declaration must at all times be respected in the process, including 
the principle of non discrimination between individuals. The state is 
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obliged to respect and ensure to every person within its territory and 
subject to its jurisdiction without discrimination on any ground 
including race religion or national origin, the rights contained in the 
instrument to which that state is a party. 
It is in the light of these purposes and that the articles of the 
Declaration on rights of minorities should be seen and interpreted. 
Article I provided for the protection of existence of the 
minorities and their distinct identity by the sates. The relationship 
between the state and its minorities has in the past taken five 
different forms namely elimination, assimilation, toleration, 
protection and promotion. Under present international law 
elimination is clearly illegal. The declaration is based on the 
consideration that forced assimilation is unacceptable. While a 
degree of integration is required in every national society in order to 
make it possible for the state to respect and ensure human rights to 
every person within its territory without discrimination, the 
protection of minorities is intended to ensure that integration does 
not become unwanted assimilation or undermine the group identity 
of persons living on the territory of state. 
Integration differs from assimilation in that while it develops 
and maintains a common domain where equal treatment and a 
common rule of law prevail, it also allows for pluralism. The areas of 
pluralism covered by the Declaration are culture, language and 
religion. 
Minorities' protection is based on four requirements: protection 
of existence, non exclusion, non discrimination and non assimilation 
of the group concerned. 
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The protection of the existence of minorities includes the 
physical existence, their continued existence on the territory on 
which they live and the continued access to the material resources 
required to continue their existence on those territories. The 
minorities shall neither be physically excluded from the territory nor 
be excluded from access to the resources needed for their 
livelihood. The right to existence in its physical sense is sustained 
by the Convention on the Prevention and Punishment of Crime of 
Genocide, 1948 as discussed earlier. 
The second requirement is that minorities shall not be 
excluded from the national society. Apartheid was extreme version 
of exclusion of different groups from equal participation in the 
national society as a whole. The minority Declaration repeatedly 
underlines the rights of all groups, small as well as large to 
participate effectively in society'*^. 
The third requirement is non-discrimination, which is a general 
principle of human rights law and elaborated by the International 
Convention on the Elimination of All forms of Racial Discrimination. 
The minority Declaration elaborates the principle of non 
discrimination by its provision that the exercise of their rights as 
persons belonging to minorities shall not justify any discrimination in 
any other field and that no disadvantage shall result from the 
exercise or non exercise of these rights'*^. 
The fourth requirement is non-assimilation and its corollary, 
which is to protect and promote condition for the group identity of 
minorities. Many recent international instruments use the term 
identity which expresses a clear trend towards the protection and 
promotion of cultural diversity both internationally and internally to 
states^^ 
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Identity requires not only tolerance but also a positive attitude 
towards cultural pluralism by the state and the larger society. 
Required is not only acceptance but also respect for the distinctive 
characteristics and contribution of minorities in the life of the 
national society as a whole. Protection of the identity means not 
only that the state shall abstain from policies, which have the 
purpose or effect of assimilating the minorities into the dominant 
culture, but also that it shall protect them against activities by third 
parties which have assimilatory effect. Crucial in these regards are 
language policies and educational policies of the state concerned. 
Denying minorities the possibility to learn their own language or 
instruction in their own language or excluding from the education of 
minorities, transmission of knowledge about their own culture 
history, tradition and language, would be a violation of the obligation 
to protect their own identity^°. 
Promotion of their identity requires special measures intended 
to facilitate the maintenance, reproduction and further development 
of the minorities. Cultures are not static, but minorities should be 
given the opportunity to develop their own culture of an ongoing 
process. 
Article 1.2 requires appropriate legislative and other 
measures. Legislation is required and must be complemented by 
other measure in order to ensure that Article 1 can be effectively 
implemented. Both process and content is here important. In terms 
of process, it is essential that the state consult the minorities on 
what would constitute appropriate measures. Other measures 
include judicial, administrative, promotional, educational and further 
policies and measures. In general terms the contents of the 
measures which have to be adopted are set out in other provisions 
of the Declaration. For example one set of measure could be 
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legislation for state follows directly from Article 1.1 adopting a law 
seeking protection against acts or incitement to such acts vi/hich 
threatens the existence of group physically or their identity. 
The Article 2 of the Declaration contains almost the same 
language as of the Article 27 of International Covenant on Civil and 
Political Rights but the declaration is more explicit in requiring 
positive action. As seen earlier, Article 27 has been interpreted as 
requiring more than mere passive non-interference. The minorities 
Declaration of 1992 makes it clear that these rights often require 
action including a protective measures and promotion of the 
condition for their identity and specified active measures by the 
state. 
While section 2 of this article confers on minority persons the 
rights to participate effectively in cultural, religious, social, 
economic and public life, Section 3 calls for minorities to have rights 
to participate effectively at different levels in the decisions 
concerning them. The rights accruing from these provisions have far 
reaching effects for persons of minorities as these will essentially 
contribute to the promotion of their interests and values and to 
create an integrated but pluralist society based on tolerance and 
dialogue. By their participation in all forms of public life in their 
country they will be able to shape their own destinies and contribute 
to development of society as a whole. 
Effective participation provides channel for consultation 
between and among minorities and government. It can serve as 
means of dispute resolution and sustain diversity as a condition for 
dynamic stability of society. The number of persons belonging to 
minorities is by definition too small for them to determine the 
outcome of decision in majoritorian democracy. They must as 
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minorities liave the rights to have their opinion heard and fully taken 
into account before decision which concern them are adopted. A 
wide range of constitutional and political measure is used around 
the world to provide access for minorities to decision making^V 
Effective participation requires representation in legislative, 
administrative and advisory bodies and more generally in public life. 
Persons belonging to minorities like all others are entitled to 
assemble and to form their associations and thereby to aggregate 
their interest and values to make the greatest possible impact on 
national and regional decision-making. They are entitled not only to 
setup and make use of ethnic, cultural and religious association and 
societies, but also to establish political parties, if they so wish^^. 
Moreover, their right to association is not limited to those 
related to their cultural linguistic or religious identity. The right to 
associate extends both to national and international associations. 
Their right to form or join association can be limited only by law and 
the limitation can only be those which apply to association of 
majorities. Limitations are a necessity in a democratic society in the 
interests of national security or public safety public order, the 
protection of public health or morals or the protection of the rights 
and f reedoms" . 
Further section of the article provides members of minorities 
the rights to make contacts not only with other members of their 
group and those of other minorities but also with persons of their 
community living across borders5^>r This can be divided and 
categorized as rights permitting intra-minorit ies contact, inter 
minority contacts and transfrontier contacts. While the first two 
contacts make it possible for persons belonging to minorities to 
share experience and information and to develop a common 
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minorities platforms within the state, the third type of contacts 
constitute the major innovation of the declaration and serves in part 
to overcome source of the negative consequence of the often 
unavoidable division of ethnic groups by international frontier. Such 
contacts must be free and also peaceful. Implied in this limitation is 
that it must not involve use of violent means and must be in 
conformity with the Declaration and with the purpose and principles 
of United Nat ions" . 
While first section of the Article 3 provides that persons 
belonging to minorities shall not be subjected to discrimination for 
exercising individually or collectively their minority rights, the 
second section makes it clear that they shall also not be 
disadvantaged in any way from choosing not to belong to minority 
concerned. This provision is directed both against the state and its 
agencies. While first section of the Article 3 provides that persons 
belonging to minorities shall not be subjected to discrimination for 
exercising individually or collectively, the minority rights of the 
minority group. Neither state can impose ethnic identity on persons 
not wishing to be a part of that ethnic group nor persons of a 
minority group can subject to disadvantage a person who on 
objective criteria may be held to be a part of that group but who 
subjectively doesn't want to belong to it. While under conventional 
law responsibility to human rights compliance normally rests on the 
state the Declaration in this respect implies duties at least morally 
on persons representing minorities. 
The whole of Article 4 talks about state measure that should 
be taken in order to achieve the purpose of the Declaration and is 
its most important part together with Article 2 which sets out the 
score of rights for minorities. While states are generally obliged 
under international law to ensure that all members of society may 
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exercise their human rights, states must give particular attention to 
the human rights situation of persons belonging to minorities 
because of the special problem they face. They are often in a 
vulnerable position and have in the past often been subjected to 
discrimination. In order to ensure equality in fact, it may under some 
circumstances be required that the states take transitional 
affirmative action provided these measures do not disproportionately 
affect the rights of others. 
Appropriate active measures that states are obliged to take 
under various provisions of this article include. 
(i) Creation of "favourable condition" enabling minority people to 
express their traditional characteristics and to make their 
living in their own cultural way as well as to develop their 
culture, language, religion, traditions and customs^^. 
(ii) Creating adequate opportunities for minorities to learn their 
mother tongue or to have instruction in their mother tongue as 
far as possible^''. 
(iii) Encouraging knowledge of history, traditional language and 
culture of its minorities in the field of education^^. 
(iv) Facilitating minorities' full participation in the economic 
progress and development in their country^^. 
All these measures may require economic resources from the 
state. In the same way as the state provides funding for the 
development of culture and language and many other activities of 
the majority, it is expected to provide resources for measures on 
minorities also. 
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The Article 5 calls for "due regard for legitimate interest of 
persons belonging to minorities" to be given in the planning and 
implementation of national policies and programmes by the states. 
The participation of people belonging to minorities in the economic 
progress and development in their country as required under Article 
4.5 can be achieved only if their interests are taken into account in 
the planning and implementation of national policies and 
programmes. However, their interests go beyond purely economic 
aspects. Planning of educational policy, health policy, public 
nutrition policy or housing and settlement policies are among many 
aspects of social life in which interests of minorities are needed to 
be taken into consideration. In the second section of this article 
also, state is directed to give due consideration to minorities' 
interest when "programmes of cooperation and assistance" with 
other states are planned and implemented. The provision relates to 
development assistance and other economic cooperation among 
states including trade and investment agreements. 
Article 6 has been provided for keeping in view situations 
involving minorities which often have international repercussion 
"states should cooperate on question relating to persons belonging 
to minorities inter alia, exchanging information and experiences in 
order to promote mutual understanding and confidence". The Idea 
underlying this provision has two facets. One is to share and 
exchange knowledge about good practices where states can learn 
from each other. The other is to promote mutual understanding and 
confidence. The article encourages states to cooperate in order to 
find solution to situations involving minorities. Further cooperation 
of states is sought through Article 7 to promote respect for the rights 
enshrined in the Declaration. Nothing in this Declaration is intended 
to prevent the fulfil lment of international obligation of the states in 
relation to minorities. This is to suggest that this Declaration does 
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not replace or modify existing international obligations in favour of 
persons belonging to minorities. Though there is no binding 
mechanism, states are expected to fulfill all the obligations and 
commitments under international agreements to which they are 
parties in good faith^°. Whereas the Declaration is designed and 
intended to strengthen the implementation of the human rights with 
regard to members of minorities it is not to weaken for any one the 
enjoyment of universal human rights. As a result the exercise of 
rights under the Declaration must not negatively effect the 
enjoyment of human rights for any one irrespective of whether he 
belongs to the a minority group or not^^ Universal human rights and 
fundamental freedoms as recognized by Universal Declaration forms 
the basis and the minority Declaration is in addition to them and not 
its substitute. 
According to the Universal Declaration of Human Rights 
Article 1, all human beings are born free and equal in dignity and 
rights. In accordance with Article 2 of the Universal Declaration 
every one is entitled to all the rights set out in that declaration with 
out distinction of any kind such as race, language, religion or 
national origin. The question is raised whether special measures in 
favour of national or ethnic religious or linguistic minorities 
constitute a distinction in the enjoyment of human rights. It could be 
raised with even greater strength when taking into account the 
definition of racial discrimination contained in Article 1.1 of the 
International Convention on the Elimination of all forms of the Racial 
Discrimination which reads "the term racial discrimination' shall 
mean any distinction, exclusion, restriction or preference based on 
race, colour, descent or national or ethnic origin which has the 
purpose or effect of nullifying or impairing the recognition, 
enjoyment or exercise, on an equal footing, of human rights and 
fundamental freedoms in the political economic social, cultural or 
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any other field or public life". The question would then be whether 
special measures under the Minority Declaration, which indeed 
would be made on national or ethnic origin would constitute a 
preference and therefore constitute impermissible discrimination. 
Article 8.3 answers this very question by pointing out that such 
measures shall not "prima facie" be considered to be contrary to the 
principle of equality. Under normal circumstances measures such as 
to ensure effective participation or ensuring that minorities benefit 
from economic progress in society or have the possibility to learn 
their own language, will not be a privilege as compared to the other 
members of society. It is essential however, that, measures do not 
go beyond reasonable limitation and are proportional to aims sought 
to be realized. 
As stated in its preamble, the Declaration is based on the 
principle of the United Nations Charter. It should be noted that the 
conviction expressed in the preamble that the promotion and 
protection of rights of minorities contribute to the political and social 
stability of states. Article 8.4 serves as a reminder that nothing in 
the Declaration can be construed to permit any activity, which is 
contrary to the purposes of the Charter. Particular mention is made 
of activities that are contrary to sovereign equality, territorial 
integrity and political independence of states. The rights of persons 
belonging to minorities are different from the rights of people to self-
determination and minority rights can't serve as a basis for claim of 
secession or dismemberment of states. 
The specialized agencies and various other bodies of the 
United Nations system have been directed to contribute to the full 
realization of the rights and principles set forth in the Declaration.^^ 
The role of United Nations system is in this respect should been 
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seen in the lights of U.N charter. According to Article 55 and 56 of 
charter, UN is supposed to promote respect and observance for 
human rights and fundamental freedoms. Promotion of the rights of 
persons belonging to minorities forms the part of that obligation. 
Thus the importance of provisions in the declaration on the role and 
function of the United Nation and its specialized agencies in the 
realization of minorities' rights was underlined. But in the promotion 
and protection of minorities' rights, not only the inter-governmental 
organization but also the representatives of minorities should have 
the opportunity to participate and present their views. This 
opportunity should be extended to standard setting, promotional 
activities, technical assistance and prevention and resolution of 
conflict. 
Thus the Declaration expresses minimum standard relevant to 
all national or ethnic, religious and linguistic minorities and 
applicable in all situations. It is important to emphasise the 
implementation of the Declaration that is a continuing process 
requiring sustained attention and resources by all parties 
concerned. 
In 1995 United Nations Working Group on Minorities was 
established as a mechanism for raising minorities concerns, 
encouraging participation and addressing grievances. It is there to 
examine question related to the implementation of the Declaration. 
The three major tasks of the Working Group are: ®^  
(i) To review the promotion and practical realization of the 
Minorities Declaration 
(ii) To examine possible solutions to problems involving 
minorities, including the promotion of mutual understanding 
between and among minorities and Governments 
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(iii) To recommend further measures, as appropriate, for the 
promotion and protection of the rights of persons belonging to 
national or ethnic, religious and linguistic minorities 
The Working Group consists of five expert members who are 
also on Sub-Commission. It meets between Sub-Commission 
sessions for one week each year, normally in May in Geneva. It 
prepares a formal report that is submitted to and discussed by the 
Sub-Commission when it meets each August. The report also is 
made available as a background document for the Commission on 
Human Rights. The session of the Working Group provides an 
important opportunity from all over the world to meet, share 
experiences and address their common interest and common 
challenges. 
At the same time, it is also important to recognize the 
limitations of the Working Group. It cannot provide immediate 
answers to queries about specific situations or find immediate 
solutions to minority problems. Nor is the Working Group empowered 
to take action on complaints about alleged violations of minority 
rights. Rather, the Working Group should be considered as an 
additional mechanism to address minority issues and one element in 
the process of providing more effective redress for violations and 
long-term solutions to current problems^'*. 
The Working Group provides a framework within which non-
governmental organizations (NGOs), members of minority groups or 
associations, academics, governments, and international agencies 
may meet to discuss issues of concern and attempt to seek solutions 
to problems. The hope is that these meetings and the dialogue they 
foster will lead to greater awareness of the different perspectives on 
minority issues and to increased understanding and mutual tolerance 
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among minorities and between minorities and governments. The 
Working Group also provides a forum for encouraging peaceful and 
constructive solutions to problems involving minorities and on the 
application, meaning, and scope of the principles contained in the 
Minorities Declaration. 
Conclusion 
Non discrimination and special measures leading to the equal 
enjoyment of all human rights form the basis of minority rights 
protection. Provision given in the international legal framework 
confirms this to be so. Genocide Convention provides protection 
from physical extermination and destruction as well as serious 
bodily or mental harm to members of any minority group while 
Convention on Racial Discrimination outlaws all sorts of 
exclusionary treatment to any group based on descent or birth. 
ICCPR prohibits denial of cultural, religious and linguistic rights to 
persons belonging to minorities. Provisions of the 1992 Declaration 
expands all these standards relating to existence, identity and full 
participation of minorities. What needs to be emphasized here is the 
planning and implementation of national policies and programmes by 
the state party keeping in line with norms set forth in these treaties 
and declarations. 
India has been on the forefront in extending support to the 
creation of international regime of minorities' protection. The duties 
and obligations accruing on India by virtue of its being a party to it 
are manifold. But its efforts in giving effect to these obligations in its 
internal jurisdiction have not been satisfactory and their practical 
realization has been minimal. The same is true with the 
implementation of constitutional and other legal provisions. India 
has in fact failed to act on removing inconsistencies and 
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inadequacies found in its constitution so as to bring them at par with 
international standards. It needs to take many legislative, 
administrative measures and political decisions to improve its 
compliance of international human rights standard and minority 
rights obligations. 
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Chapter - IV 
NATIONAL COMMISSION FOR MINORITIES 
ORIGIN, FUNCTIONS AND ITS ROLE IN PROMOTING MINORITY 
RIGHTS IN INDIA 
From the study of Indian constitution, it becomes very clear 
that minorities in India do enjoy all the fundamental rights and 
freedoms, which have been offered to the citizens of the country in 
general, as well as some special rights granted to them in particular. 
Moreover, the constitution has assured all Indian citizens socio-
economic justice and civil liberties with absolute equality of status 
and opportunities without any discrimination based on the 
consideration of religion, language or ethnicity^ But for its effective 
implementation and bringing into practice this constitutional 
guarantee of equality and equal rights required effective monitoring 
and constant vigilance by officially established quasi-judicial bodies. 
In course of time various such bodies have come up in the country 
and one among them is the National Minorities Commission - now 
known as National Commission for Minorities (NCM). NCM was 
established by an act of Parliament with an aim to promoting and 
protecting minority rights. It is supposed to be an important 
constituent of human rights enforcement mechanism in India. 
The present chapter attempts to evaluate the role of NCM and 
its effectiveness so far as its existence is concerned. Many 
questions can be raised about its performance and effectiveness as 
one of its former Chairmen, Prof. Tahir Mahmood, dubbed it as 
having a "minor role in major affairs". This very remark needs to be 
seen from a very critical point of view. In order to do so, we will go 
deep into history as to ascertain the original design behind its 
establishment in terms of its role. In doing so it discusses its 
present structure, power, position and functioning. 
Genesis & History of Formation 
During the initial thirty years of Independent India, there was 
no institutional arrangement made to oversee the constitutional 
guarantee of equality of status and opportunity for all Indian citizens 
without regard to their religious, cultural, ethnic, linguistic 
background though there had been some instances of aberration 
and deviation. But after the dark days of emergency, the political 
scene in the country was completely changed. A new government 
came to power under the leadership of Morarji Desai. It was during 
this time that perceptible change in country's governance and 
dispensation of justice were felt.^ 
It was in this changed political climate that a quasi-
governmental institution called minorities commission came into 
being at the Centre. The Commission was worked out under the 
guidance of the then Union Home Minister, Choudhery Charan 
Singh, which was in line with the promised election manifesto of 
ruling alliance to make suitable arrangement for the protection of 
the rights of minorities guaranteed under the constitution. Prior to 
this, state minorities commission had already been established first 
in U.P. and then in Bihar while a minorities board was working in 
Gujrat which provided impetus to the process of formation of 
minorities commission at the Centre.^ 
On the 12'^ January 1978 the Union Home Ministry notified a 
government resolution stating: 
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Despite the safeguard provided in the constitution and 
the laws in force there persists amongst the minorities a 
feeling of inequality and discrimination. In order to 
preserve secular traditions and to promote national 
integration the government of India attaches the highest 
importance to the enforcement of the safeguards 
provided for the minorities and is of the firm view that 
effective institutional arrangement are urgently required 
for the enforcement and implementation of all safeguards 
provided for the minorities in the constitution, in the 
central and state laws and government policies and 
administrative schemes enunciated from time to time. 
The government of India has therefore resolved to setup 
a minority's commission to safeguard the interest of 
minorities whether based on religion or language.'* 
Following the model of UP, Bihar and Gujarat, the resolution 
effecting creation of Minorities Commission at the Centre 
enumerated the following functions: ^ 
• To evaluate the working of the various safeguards enshrined 
in the constitution for the protection of minorities and in the 
laws passed by the Union and State governments. 
• To make recommendation with a view to ensuring effective 
implementation and enforcement of all the safeguards and the 
laws. 
• To undertake a review of the implementation of the poHcies 
pursued by the union and the state government with respect to 
the minorities 
• To look into the specific complaints regarding deprivation of 
rights and safeguards for the minorities. 
• To conduct studies, research and analysis on the question of 
avoidance of discrimination against minorities. 
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• To suggest appropriate legal and welfare measure in respect 
of any minority. 
• To serve as a national clearance house for information in 
respect of the conditions of minorities, and 
• To make periodical reports at prescribed intervals to the 
government. 
As far as the composition of the proposed Commission was 
concerned the government resolution sated that it would have a 
chairman and two members whose term would not ordinarily exceed 
three years. It further stated that the Commission would devise its 
own procedure and that the special officer for linguistic minorities as 
provided for under Article 350-B of the constitution would function 
as its secretary.^ 
The resolution also stated that all the Central Government 
Ministries and Departments will furnish to the Commission all 
informations, documents and assistance required by the Commission 
trusting that the same will be done by the state government etc. as 
well. ' ' It required the Commission to submit to the President of India 
Annual Report "detailing its activities and recommendations". In 
addition to this it also made provision for submitting to the 
government Special Report if it felt necessary on issues concerning 
its jurisdict ion. Moreover, Commission's Annual Reports were 
required to be laid before each house of Parliament with action 
taken report also giving the reasons for non-acceptance of a 
recommendation if any.^ As a result of this resolution a three 
members Minorities Commission came into being on 22"^* February 
1978. It was headed by a Parsee Chairman with two members taken 
from Muslim and Christian communities each. The appointment of a 
member of the smallest minority of the country as the Chairman 
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created some uproar. It understandably disappointed the biggest 
minority, which was thousand times larger. It was generally thought 
that as a matter of policy probably the chairmanship of the 
Commission might always go to any of the smaller minorities.^ 
Within few months the Commission was reconstituted on 28"^ 
July 1978, this time with a Muslim Chairman and four members 
representing all four prominent minorities i.e Christian, Sikh, 
Buddhist and Parsi. Its objects, functions, terms and conditions 
remained the same as spelt out in the original 1978 resolution. A 
little earlier on July 21 , 1978 by another resolution government had 
decided to appoint a Commission for Scheduled Castes and 
Scheduled Tribes with a Chairman and four members. This may 
have led to the decision to raise the number of members to four also 
to the Minorities Commission. The establishment of first Scheduled 
Caste and Scheduled Tribe Commission almost coincided with 
Minorities' Commission reconstitution with a Chairman and four 
members.^° 
From the very beginning the Morarji government wanted to 
bestow constitutional status on the Commission, its very executive 
order was considered just as an initial arrangement. So in order to 
get this done to Minorities' Commission together with Scheduled 
Castes and Scheduled Tribes Commission, the government on 3''^  
August 1978 introduced the Constitution (Forty Sixth Amendment) 
Bill 1978. Its purpose was to do away with office of special officer 
for linguistic minorities as well as Scheduled Castes and Scheduled 
Tribes as was existing respectively under Article 350-B and 338 and 
to replace them with two constitutionally sanctioned Commissions by 
adding Article 338-A. Provisions of the Bills relating to the work to 
be discharged by the two Commissions in their respective areas 
were identical, e.g. 
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• To investigate all matters relating to safeguards provided 
under the constitution: 
• To report on the working of those safeguards; 
• To recommend additional measures for their effective 
implementation; and 
• To discharge such other functions as the President may by 
rule specifies. 
However, tenure or composition was not specified for any of 
the Commissions, it was to be determined by the President. The Bill 
proposed to make certain changes in the existing arrangement with 
a view to making it more effective. With regard to this government 
noted: 
The government is of the view that appointment of a 
commission to safeguard the interests of all minorities, 
whether based on religion or language, would provide a 
more institutional arrangement for achieving the desired 
objective. A minority commission was, therefore, setup 
by an executive order. Such a commission would, if 
setup in pursuance of constitutional provisions, inspire 
greater confidence among the minorities.^^ 
While the Bill still under consideration in Parliament , the 
Prime Minister chose to write letters to Chief Ministers of all the 
states informing them about the proposal to accord constitutional 
status to both minorities and Scheduled Castes and Scheduled 
Tribes Commissions. He also advised them to give required status 
and importance and extend fullest cooperation to the two 
Commissions and ensure that their chairpersons and members were 
given the same courtesies and facilities which are extended to 
Central Ministers. 
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The Bill seeking constitutional amendment however, could not 
be passed in Parliament and eventually lapsed. Neither members of 
ruling combine nor the opposition was showing enthusiasm about it 
for different reasons. The action of government came in for public 
criticism from some quarter especially for its stand on Minorities 
Commission, there was none to criticise the government for other 
Commission. The constitution (46'*^  Amendment) Bill thus derailed 
and the two Commissions could not take off. 
Yet again Morarji government made another attempt in that 
direction and introduced in Parliament the Constitution (51^* 
Amendment) Bill 1979 keeping all the provisions of the similar Bill of 
1978 intact but adding an additional duty for the two Commissions 
namely "to examine specific complaints". The Bill was debated but 
was defeated for lack of necessary support. The government wanted 
to make another attempt in that direction in the specially extended 
Lok Sabha session. In the mean time, a no confidence motion was 
hurriedly brought against it which it decided not to face. Home 
Minister, Choudhry Charan Singh became the Prime Minister and 
remained in office for next six months. Even he could not be able to 
revive the abortive Bill of 1978-79. 
After Choudhary Charan Singh's resignation from the 
government in 1979, Congress came back to power and continued to 
rule for about 11 years. By this time the Central Minorities 
Commission had already consolidated its position in the government 
set up. Its activities and reports started engaging attention of the 
government of the day. The change of government however did not 
affect its existence. The two year old Commission was allowed to 
complete its tenure, which according to the original government 
resolution of 1978 would not ordinarily exceed three years.^^ It was 
perhaps under the newly gained political wisdom that the congress 
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government chose not to act in contrary or hasty manner. But it did 
not have much respect for the Commission either. Not taking 
cognizance of its existence, the government appointed on 10"^ May 
1980 a separate high power committee which later came to be 
known as Gopal Singh Committee to study the causes of economic 
backwardness of minorities, depressed classes and other weaker 
section of the society. What is intriguing that not a single member 
from Central Minorities Commission or any of the then existing state 
Minorities Commissions was regarded worthy enough to serve on 
the Gopal Singh panel.^^ 
At the end of the first Commission's term in 1981 the 
government decided to constitute a new one. It thought fit to have 
an alternative better than winding up the Commission by placing it in 
most favourable hand. As expected the new Commission for the next 
seven years did oblige the government by acting as its "faithful 
spokesman". 
As we know, initially at its birth the Commission was attached 
to Home Ministry. In 1984 when Congress government returned to 
power, it gave yet another term extension to the second Minorities' 
Commission. But at about this time it detached the Commission from 
the Home Ministry and put under the newly created Ministry of 
Welfare. This changed the very orientation and original design of the 
Commission. What was regarded to be and started as rights 
enforcement mechanism became a welfare agency. In Tahir 
Mahmood's words "this was not only downgrading of the 
Commission but a conceptual and foundational change in its basic 
objects and thrust of activities - effected unmindfully if not 
thoughtfully. And it was fully unwarranted both by the Commission's 
history and the nature of minority problems in the country which it 
had to take care of".^ "^ 
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In 1987 the same Commission was given an adhoc extension 
and during tli is period government took another drastic measure in 
the reverse direction. As a result of this the Commission was 
deprived of its jurisdiction over linguistic minorities of the country. 
The government's decision to reduce the original mandate was 
notified on SO*'' March 1988.^^ This goes to show that the 
government was least bothered to enhance Commissions status. 
Even without this change, earlier provision of 1978 resolution 
regarding the appointment of special officer for linguistic minorities 
as Commission's secretary was never implemented. The head of 
second Commission even after the expiry of first Morarji appointed 
body remained unchanged for seven years. It was only in 1988 that 
fully new Commission came into existence. But the government all 
these years kept rejecting all its pleas for restoration of the 
Commission's original mandate. No further attempts were made by 
any of the succeeding government in this respect. Minorities 
Commission continued to function virtually as a government 
department. The work and jurisdiction of Minorities Commission 
later suffered many adverse changes and curtailment.^^ 
Debate on Conferring Constitutional Status 
In spite of government's indifference and apathy, demand for a 
constitutional status for both the Minorities' Commission and the 
Scheduled Castes and Schedule Tribes Commission kept raising. 
Both Indira and Rajiv government remained averse to granting either 
a constitutional status or simple statutory status. They were even 
opposed to investing it with powers exercisable under the 
Commission of Enquiry Act 1952. This was officially confirmed when 
government made statement in both houses of Parliament on 25 
November and 2 December 1988 denying such demand.^^ After the 
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change of government once again by non-Congress government 
headed by V.P. Singh, fresh demands were made for a proper 
constitutional status. The V.P. Singh government told in Parliament 
on 22 December 1989 that a proposal to accord statutory status to 
Commission was very much under consideration in fulfillment of 
promise made in the ruling National Front's election manifesto in 
this regard. Once again in 1990 a proposal was slated on the 
government agenda for according constitutional status to both the 
Minorities Commission and Scheduled Castes and Scheduled Tribes 
Commission together. But when it came for actual enactment it 
talked of a National Commission for Scheduled Castes and 
Scheduled Tribes only. The hapless religious minorities were thus 
left behind all alone. The Minorities' Commission failed to find a 
place in the constitution and it only got statutory status by way of 
enactment of the National Commission for Minorities Act 1992 by 
Parliament amidst stiff opposition from parties like BJP. Divulging 
the reason for not including Minorities' Commission in the 
constitution (65 Amendment) Bill, the then Welfare Minister told in 
Parliament on 11 May 1992 that: 
"We could not pass the Bill in 1990 when our government 
was in power. Our limitation was that the men of BJP 
were with us in the government".^^ 
This statement provides us a living example of compromising 
ideological commitment in search of political gains. 
During the next general election held after Rajeev Gandhi's 
tragic death, the Congress reviewed its stand on the Commission 
and promised to accord constitutional status. On returning to power 
in 1991, it however opted for an ordinary statutory status and not 
constitutional status which had already been given to the Scheduled 
Caste and Scheduled Tribes Commission. 
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On 4 May 1992, Welfare Minister, Sitaram Kesri introduced in 
the Lok Sabha a National Commission for Minorities Bill. Its 
accompanying statement of objects and reasons said: 
The Minorities Commission with a statutory status would 
infuse confidence among the minorities about the 
working and effectiveness of the Commission. It would 
also carry more weight with a state Government/Union 
territory administration and the Ministries/Department 
and other organisations of the Central Government.^^ 
The Bill wac debated in Parliament on 11-12 May. Explaining 
its background and purpose, the Minister said: 
The Congress Party had made an important commitment 
in its election manifesto of 1991 general election to 
provide constitutional status to Minorities Commission to 
make it more effective. The Hon'ble President had also 
reiterated it in his Presidential Address delivered in 
Parliament in July 1991. The Prime Minister had also 
assured the house about the introduction of a bill during 
the current session to serve the purpose while replying 
to the Motion of Thanks on Presidential Address 
recently. Therefore I have moved a motion in this house 
on 4 May 1992.^° 
The then leader of opposition in Lok Sabha, L.K. Advani chose 
to speak first on the Bill. He made long speech opposing the Bill on 
some basic ground. Terming it as ill conceived and retrograde, he 
said that he first wanted to refer Bill to a select committee but he 
thought it would in theory commit to accept the principle of the Bill. 
Most of the arguments in his speech was based on the quotation 
from B. Shiva Rao and D.D. Basu's writings on the constitution and 
Sardar Patel speeches in Constituent Assembly which he used as a 
ground for opposing the Bill. He also rejected the government claim 
that the Bill would serve any useful purpose but he did not deny that 
he was also a party to the creation of Minority Commission in 1978 
when Janta government was in power. Advani was dead opposed as 
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it was his considered view that the bill would be mainly for the 
benefit of the Muslims; 
This kind of Bill is addressed in name, of course to the 
Christian, to the Parsis, to the Sikhs etc, but actually it 
is addressed only to one section ....I can only warn you. 
Your earlier congress government made a historical 
blunder when you succumbed to the fundamentalist 
lobby on the issue of Shah Banc in 1985. You are going 
to commit a similar kind of monumental and historical 
blunder by passing this Bill.^^ 
Moreover he boastfully stated that because of BJP's strength 
in Parliament the government was unable to accord constitutional 
status to the Commission. In his opinion apparently giving 
constitutional status to the Minorities' Commission would have been 
nothing short of national tragedy. Obviously Advani's ideological 
moorings kept him so averse to government moves seeking 
parliamentary mandates for constitutional status. Besides Advani 
other BJP members who were equally opposed to the Bill included 
Guman Lai Lodha of Rajasthan and Madan Lai Khurana of Delhi. 
However, there were scores of MPs who stood firm in defence of the 
Bill. Prominent among them were Mani Shankar Ayar, Digvijay 
Singh, Ibrahim Suleman Salt, Akbar Pasha, Sheela Gopalan, 
Bhogendra Jha, R.Naidu Ramaswamy, Lai Jan Basha, Chitta Basu, 
Syed Shahabuddin, M.Yunus Saleem, E Ahmed and Nitish Kumar. 
On the other hand former Prime Minister, V.P. Singh and his 
cabinet colleague Ram Vilas Paswan asked for not only statutory but 
constitutional status which they themselves had not been able to 
give. To their plea Welfare Minister Kesri replied thus: 
"The question of the constitutional powers or legal status 
shall come up later and, if the need is felt for it, then 
that will be brought".^^ 
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MPs participating in debates both in favour and against 
stretched the discussion too far spending time and energy even on 
issues having no direct relation to it. The objective of debates 
otherwise could have been achieved in much shorter time. 
Numerous amendments vjere also suggested in the Bill, but most of 
them were either withdrawn or rejected. Very few changes 
suggested by them were adopted. Ultimately the Bill was passed in 
the Lok Sabha. Later it was also passed in the Rajya Sabha. 
President R. Venkataraman gave his assent to it on 17 May 1992. 
Commision's Composition and Functioning 
The National Commission for Minorities Act 1992 (NCM Act) as 
it is called today, is a brief law consisting of five chapters and 
sixteen sections showing broad categories of rules. The NCM Act 
provides for a seven members Commission including a chairman. 
They are to be appointed by the central government from among 
persons of eminence, ability and integrity found in minority 
communities^^ It however, makes no mention of specific procedure 
to be followed in the selection of the chairman and members .The 
Act leaves this entirely to the discretion of the government .The only 
condition to be eligible for this post laid down in the Act of 1992 is 
that those to be appointed must be persons of eminence, ability and 
integrity. None of them, not even the chairman is required to have 
any knowledge or experience leave alone expertise in any matter 
concerning minorities. The whole process of this selection can thus 
become subjective. Who will decide that the candidate is really a 
person of eminence, ability and integrity. Of course it requires no 
testimonial nor any particular educational qualif ication or known 
record of public service. Contrary to NHRC law, under the NCM Act 
there is no search committee and no role for the opposition in the 
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selection process. What matters most in this is the subjective 
satisfaction of the government. It all depends on the subjective 
judgement of government in power or its Minister in charge. 
A three years term has been fixed for the chairman and each 
member.^"* But the government reserved the right to remove any of 
them on as many as six specified grounds^^ - the last one of which 
provides that if the person has in the opinion of central government 
so abused the position of chairperson or member as to render that 
persons' continuance in office detrimental to the interest of 
minorities or public interest.^^ This clause again leaves room for 
subjective judgement of the government. Although there is provision 
for right of hearing to be given to the person to be removed, yet it 
hardly makes difference. After all who would care to hear the case 
in such situation? The removal clause was inserted in the Act so as 
to keep a tab on the Commission despite its newly gained statutory 
autonomy. Notably no such provision has been made in the laws of 
SC/ST Commission. The Chairman and the members of the NCM 
being appointees of the Government of India do not usually show 
any independence and do not generally choose to embarrass the 
government. 
As far as the functions of the Commission are concerned, the 
NCM Act kept intact all earlier functions entrusted under 1978 
resolution except its responsibility to serve as the national clearing 
house for information regarding condition of minorities. With regard 
to three most important of its statutory function it mentioned under 
section 9 (1), namely (a) evaluating progress of the development of 
minorities under the union and the state, (b) monitoring working of 
the safeguard for minorities provided in the constitution and in the 
central and state laws and (c) looking into specific complaints 
regarding deprivation of rights and safeguards of the minorities. It 
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also authorises the Commission to exercise all powers of a civil 
court.^'' This judicial power specifically relates to (a) summoning and 
enforcing the attendance of any person from any part of India and 
examining him on oath (b) requiring the discovery and production of 
any document (c) Receiving evidence on affidavits. The Act under 
section 14 also declares the Chairman, members and employees of 
the Commission within the meaning of section 21 of the Indian F'enal 
Code. It implies that section 172 to 190 of IPC relating to contempt 
of law, full authority of public servant will be applicable to its work. 
The obligation of preparing and forwarding Annual Report by 
the Commission to the government for each year was retained in the 
Act. But it added also that Commission's recommendations for 
effective implementation of safeguards for protection of the interests 
of minorities by the central or state government, as the case may 
be, shall be laid in Parliament or state legislature respectively along 
with details of action taken or proposed to be taken and reasons for 
non acceptance if any . ^ 
Though the NCM Act of 1992 had become law on 17*'' May 
1992, but nobody was caring to bring it into force. It hardly engaged 
the attention of the then Prime Minister, Narsimha Rao who was 
very much involved in Ayodhya issue. The old Commission 
continued in office even after the enactment of NCM Act for over 
one year with vacancy of the Chairman. It was in May 1993 only that 
government awoke to finally constitute the first statutory 
Commission. It was at this point of time realised that the Act had yet 
to be officially notified for commencement. The notification of the 
Act and composition of the new Commission were issued 
simultaneously on 17'*^  May 1993. 
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The founding resolution of Minorities Commission of 1978 had 
not enumerated minorities who were to come under Commission's 
purview. In the first instance it had chosen a Parsee, Muslim and 
Christian and later Sikh and Buddhist. In effect these five 
communities came to be treated as national level religious 
minorities. Soon after the enforcement of the NCM Act, the 
government institutionalised this definition by issuing an official 
notification to that effect. The notification said that it was being 
issued in exercise of power conferred by clause (C) of section 2 of 
the NCM Act. The understanding of intricate constitutional matters 
could not be expected from a person like Sita Ram Kesri who was 
then heading the nodal ministry. Definition given by government was 
very flawed. 
This exercise of power by the government, in the opinion of 
expert, was based on confusion and misconception. Section 2(C) of 
the Act was rightly crticised by the then leader of opposition for this 
justif iable reason.^^ 
Clause(C) of section 2 of the NCM Act defines that minority for 
the purpose of this Act means a community notified as such by the 
central government. Can this be called a definition? And was it at all 
necessary to define the word minority which the constitution left 
undefined. As a result of this flawed definition many other minorities 
were kept outside the purview of the Commission. The impact of the 
notification defining the word minority has been very damaging. The 
state laws of both Madhya Pradesh and West Bengal took reference 
to this definition in determining who will be the minorities in the 
states.^° This definition of minorities has generally given rise to 
argument that minorities not mentioned in the notification can not be 
treated as minorities. The idea is very unjustified because it leaves 
out many distinct religious communities such as Jews, Jains and 
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Bahai from getting cover. It ignores the fact that in many parts of 
India Hindus are a minority. It also over looks the fact that quite a 
few tribal faiths have been identified as an independent religion in 
census report. Despite these flaws in the notif ication, no body in the 
Commission did question the validity and desirability of this 
notification when it was issued during the term of first statutory 
Commission. 
In September 1995, an amendment to NCM Act was introduced 
so as to create a position of Vice Chairman and to reduce the 
number of member from original six to five .The amending Act was 
quietly passed in Parliament and brought into force without debate 
and discussion. Consequently one of the sitting members was 
appointed as the first Vice Chairman of the Commission just few 
months before the completion of his term. Except the first Chairman 
of non-statutory Commission and the present Chairman of statutory 
Commission, all have belonged to the largest minority namely 
Muslim community. Policy of choosing from the largest minority 
seems to be reasonable and is in line»with democratic traditions. But 
in the selection of Vice Chairman, this principle has not been 
followed. With the exception of last one, Vice chairman appointed so 
far has generally been from the Sikh community only. 
To perform its function efficiently, the Commission is provided 
with a secretary and other necessary staff by the government. The 
provision of a member secretary makes the Commission some how 
independent of bureaucracy. This is however, not always possible. 
The true implication of this statutory provision is generally not 
appreciated by the incoming officer which does affect the 
independence of the Commission. 
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Besides Annual Report, the NCM Act also enables the 
Commission to submit Special Report to the state government. 
While the first statutory Commission submitted no such report, the 
second one submitted many Special reports to the central and state 
government. Some of these reports were tabled in the respective 
state legislature as required by law^^ 
The NCM Act under section 13 requires the Central 
Government to table in Parliament each Annual Report of the 
Commission with action taken report but this requirement has not 
been fulfi l led ever since the enforcement of the Act in 1993.The 
Annual Report of the Commission last tabled in Parliament was of 
the pre Act Commission and related to the year 1991-92. 
Apart from the Annual Reports, each recommendation of the 
Commission for the effective implementation of safeguards for the 
protection of minorities by the central and state government made 
under section 9(i) (c) of NCM Act is also to be laid in parliament or 
the concerned state legislature. But no government has ever 
complied with this very specific provision of the Act. 
In 1994, by an important legislative measure National 
Commission for Minorities was recognised by Parliament as a pre 
existing human rights institution to monitor enforcement of human 
rights of particular section of people called religious minorities. 
Referring to National Commission for Minorities and its 1992 Act, 
The Protection of Human Rights Act 1993 proclaimed NCM chairman 
as an ex officio member of National Human Rights Commission for a 
number of statutory functions. This recognition was a meaningful 
step towards officially confirming the important role of the NCM in 
protecting human rights. This was not the first time that the role of 
NCM was recognised in national affair .In famous Saria Mudgal case 
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the Supreme Court of India had registered the existence of the 
National Commission for Minorities and suggested that the law 
commission should examine the issue of reforming personal laws in 
consultation with this Commission.^^This very sound advice of the 
India's Apex Court was reiterated later in a full bench judgement of 
1997 in what is known as AWAG case.^^ 
The Supreme Court of India delivered another judgement in 
1997. When the abolition of the state Minorities Commission in 
Maharashtra was challenged in the court, the Supreme Court of 
India came out with a clear verdict on the importance and utility of 
the National Commission for Minorities. Referring to the NCM Act 
1992 the court held: ^^  
By operation of section 3 read with section 9, it is the 
duty of Central Government to constitute a national 
commission and it shall be the duty and the 
responsibility of the National Commission [for minorities] 
to ensure compliance with the principle and programme 
enumerated in section 9 of the act protecting the interest 
of the minorities for their development and working of 
the safeguard provided to them in the constitution and 
the laws enacted by Parliament as well as state 
legislature. The object thereby is to integrate them in 
national main stream in the united and integrated Bharat 
providing facilit ies and opportunities to improve their 
economic and social status and empowerment. 
Actions, Intervention and Recommendations 
NCM, in discharge of its statutory obligations has been taking 
steps in terms of various actions, interventions and 
recommendations done for the benefit of minorities in India. As part 
of its duties, it has to involve itself in a number of activities affecting 
the life, property and rights of the minorities. 
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During 1987-88 the Commission iiad received 235 
representations from members of various minority communities and 
organisations whicli were examined by the Commission. Action was 
initiated on 102 grievances, out of which 77 individual grievances 
and 25 pertains to general grievances.^^ 






















In 102 cases, the issues were taken up with appropriate 
authorities at different levels by writing letter, meeting with the 
officers or hearing the individual concerned with a view to 
understanding their problem closely. The remaining 133 cases were 
closed after preliminary examination of the representation on the 
ground of being not pertaining to Commission's jurisdiction.^^ 
Earlier in 1986-87 between 1'* April 1986 to 31st March, the 
Commission received, scrutinised and examined and took action on 
265 representations from minority communities. Action had been 
initiated on 213 individual grievances the remaining 52 were related 
to general grievances. Only in 188 cases where investigation was 
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considered necessary, the matter was taken up with authorities 
concerned.^^ 
Minorities Representation 
The question of representation of minorities in the central 
Police Force has been constantly engaging the attention of the 
Commission. Though the Ministry of Home Affairs had issued 
instruction to the five central police organisation, namely CRPF, 
BSF, CISF, Assam Rifles and ITBP to give representation to the 
minorities in recruitment committees and in police force^^, The 
Commission had found it difficult to ascertain the progress of its 
implementation. Moreover, the Commission in 1999 put forth a 
proposal before the Election Commission to ask political parties to 
ensure adequate representation of the minorities in Parliament and 
state legislature in accordance with their populations at national and 
local levels.^^ 
Having a national level population of nearly 20% minorities 
should be entitled to at least 100 seats in Parliament whereas their 
actual number in Parliament has been much below this f igure. While 
the Election Commission endorsed NCM viewpoint political parties 
except a few showed no interest in this issue.''° 
Studies 
Under its terms of reference, the Minorities Commission is 
required to conduct studies research and analysis on the issue of 
prevention of discrimination against minorities. It is also required to 
evaluate the working of various safeguards provided in the 
constitution for minorities and in laws passed by the union and state 
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governments. It enables the Commission to recommend appropriate 
legal and welfare measure in respect of minorities. 
The Commission had identified a number of issues affecting 
minority communities as subject of study and analysis particularly in 
respect of socio-economic conditions of minorities and 
implementation of 15 Point Programme for their welfare. However it 
has been handicapped in this regard for lack of necessary staff and 
funds. In spite of this, the Commission conducted some studies 
through its chairman and members.'^^ 
As the first report on religion data was published, the NCM 
decided to set up a four member expert committee headed by Dr. 
Ashish Bose, chairman. Society for Applied Research in Humanities 
on 15.9.04. It was to analyse the 2001 census data of religious 
minorities and to submit a report to the Commission about each 
religious minority community.'*^ The expert committee is to suggest 
the corrective measures to be implemented for all round socio 
economic progress of the religious minorities. A plan of corrective 
measures for each community is required from the expert committee 
so that NCM can pursue the same vigorously with the concerned 
government agencies. Such studies assumes particular significance 
particularly in view of reported decline of male female population 
ratio among certain communities especially Sikhs. 
Advisory Opinion 
The Commission has given its opinion on the request of 
Ministry of Home Affairs on some private member bill moved in Lok 
Sabha and Rajya Sabha dealing with freedom of religion.'*^ This 
included 
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(I) The Freedom of Religion Bill 1985 by Shri S M Bhattam, MP 
Lok Sabha seeking prohibition of conversion from one religion 
to another 
(II) The Constitution (Amendment) Bill 1987 by Sri Shanta Ram 
Naik, MP, Lok Sabha seeking amendment to Article 25, 26 and 
28 and the insertion of a new Article 28 A in the constitution 
(III) The prevention of misuse of religion and religious institution 
bill 1987 by Sri M C Bhandare, MP, Rajya Sabha aiming at 
preventing misuse of religion and religious institution 
(IV) The Constitution (Amendment) Bill 1987 by Sri M C Bhandare, 
MP Rajya Sabha seeking amendment to Articles 26,102 and 
191 and insertion of a new Article 17A and 26A in the 
constitution. 
While the Commission had considered the first and second 
Bills as unnecessary and ill advised and therefore had 
recommended that these should be dropped, it has extended 
qualified support to fourth Bill. The Commission had also extended 
its support to third Bill namely the Prevention of Misuse of Religion 
and Religious Institution Bill 1987 moved by M C Bhandare MP, in 
particular to its provision seeking a ban on excommunication of any 
Indian citizen by any person claiming to exercise that authority in 
the name of religion. 
The demand of continuing concession and facilities to 
Scheduled Caste converts to Buddhism and Christianity also 
engaged the attention of the Commission. The Commission 
examined the issue and observed in a communication to Ministry of 
Home Affairs the following: '*" 
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If it was true that the Christian as well as other converts 
from scheduled caste communities continue to suffer 
from social disabilities because of their educational and 
economic backwardness, they should be similarly 
treated. In view of the fact that the benefit of certain 
social welfare and educational scheme had been 
extended to scheduled caste converts to Buddhism 
known as neo Buddhists ,the commission was of the view 
that the same consideration should apply to the 
scheduled caste converts to Christianity and Islam ,and 
accordingly the concessions and benefits of a non 
statutory nature may be extended to them also on broad 
humanitarian grounds. 
Besides, the Commission took a number of opportunities to 
render its opinion on important legislative matters. On question of 
Uniform Civil Code raised in Saria Mudgal case by Justice Kuldip 
Singh putting government in the dock, the Commission took 
considered view of the matter. It resolved that time was still not ripe 
to legislate Uniform Civil Code. It however opined that Personal 
laws could be rationalized as to bring them in tune with the 
requirements of assuring human rights and human dignity to remove 
gender injustice. Legislation on Uniform civil code will have to await 
enactment of separate rational personal laws of minority 
communities. 
Communalism 
India has a long history of communal riots involving minority 
and majority communities. The issue of creating communal harmony 
has been high on the agenda of the National Commission for 
Minorities since early days. In this connection the Commission has 
organised several conferences, seminars and lecture by 
academicians and policy makers. It has also been examining the 
incident of communal violence occurring in different parts of the 
country suggesting effective steps to check escalation of 
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disturbance, recommending compensation and rehabilitation 
measure to the governments. The efforts made by the Commission 
and follow up action taken by the concerned authorities on its 
recommendation have produced positive results in certain cases. 
As part of its efforts to curb the menace of communalism 
especially in the light of U.N. Declaration on the Elimination of All 
forms of Intolerance and Discrimination, the Commission in 
December 1997, decided to constitute a committee under the 
chairmanship of justice V M Tarkunde on Communal Riots: 
Prevention and Cure.'*^ The committee was required to suggest 
legislative and administrative measures for prevention and cure of 
evil of communal riots. The report of this committee was forwarded 
to the Union Ministry of Home Affairs and Social Justice and 
Empowerment as well as to the Chief Secretaries of the 
States/Union Territories. 
In addition to this, the Commission also sent its team on fact 
finding mission to many troubled cities and places where atrocities 
on minorities were committed.'*^ On the basis of information 
gathered by its fact finding team, the Commission has prepared 
report and made recommendations on the riots in Dumka (Bihar) in 
September 1997, involving attack and humiliating treatment of the 
Vice Principal of St. Joseph School in Manoharpur and Ranalai 
(Orissa) in January 1999, involving murder of Graham Stains and his 
two innocent children, and large scale destruction of properties 
belonging to the Christians in Manglore and Surathkhal (Karnataka) 
in December, 1998 and January 1999 and on riots in Gujarat in 1998 
and 2002 involving increasing anti minority violence. These 
incidents of violence were mainly committed against Muslim and 
Christian communities. The most important item in these 
recommendations was about setting up of Fast Track Courts for 
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disposal of communal riots cases. Further the Commission has 
recently initiated an exercise of scrutinising the reports of enquiry 
commissions set up by the central and state governments on 
communal riots. The Commission did not find it proper to involve 
itself in Coimbatore riot because of political ramifications and 
instead sought the help of NHRC.'*^ 
Babri Mosque 
The last non statutory Commission's tenure was the period of 
disturbing agitation on account of Mandir-Masjid controversy. Its 
report signed by the chairman S.M.H Burney contained several 
recommendations and reports. According to its twelfth Annual 
Report the Commission made a significant recommendations 
regarding Babri Mosque dispute at Ayodhya. It called for the 
acceptance of court decision by all parties to the dispute and urged 
them to renounce violent agitational path. In a conference of state 
Minorities' Commissions organised under the aegis of central 
minorities' commission, it was also resolved to recommend a total 
ban on any kind of militant organisation and sena and maintenance 
of status quo as on 15 August 1947 in respect of all places of 
worship. Next year in a communication to the Union Home Ministry, 
the Commission sought a suitable restriction on religious procession 
in view of deteriorating law and order over Ayodhya issue. 
But it is interesting to note that after Burney's retirement on 
31.4.92, the Commission remained headless for a entire financial 
year with just four members serving on the Commission. These 
members were not only allowed to continue for the whole year but 
also given extension to serve on the commission for the next full 
three years term. This very thing raises doubt in many minds. What 
strikes in minds is that no report was ever prepared for this financial 
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year. This was the period when on December 6, 1992 the Babri 
Mosque was razed to the ground by the most unlawful act of 
vandalism against country's constitutional order. Why was the report 
not published? Was it because the Commission had nothing to say 
about this disgraceful act? Why the period in question was treated 
to be a zero year? This was perhaps deliberate, not just a lapse on 
the part of government. Even the next Commission chose not to 
submit report for this gaping period. 
Few years back the NCM had taken an initiative to resolve 
Ayodhya tangle by constituting two committees as to facilitate a 
direct dialogue between the leaders of majority and minority 
communities."*^ But this role of a facilitator has hardly worked and 
proved to be a dumb squib. 
Individual Issues 
The first statutory Commission, during its three years tenure 
received a total of 1310 representation from individuals and 
orgnisations."*^ In the first 2 years, after scrutiny a total of 350 
representations were filed at the initial stage without further action 
because of they were found to be improper. The Commission 
specifies four reasons for this. One they were either anonymous, or 
two they were outside Commission's purview, or three they were sub 
-judice in court of law, or four they were not addressed to the 
Commission and did not involve any serious minority issue. The 
remaining 400 representations only were forwarded for necessary 
action. 
Thus hundreds of complaints are considered by NCM for their 
redress and this number is growing every year. This is suggestive of 
both people expectations and minorities' situations. But, according 
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to the Commission's own admission, in many cases it draws no 
response from concerned government authorities which hampers its 
efforts to take these cases to logical conclusion. As a result, 
affected petitioners get no justice done to them. The NCM has thus 
to sit helpless in such a situation despite having a power of a civil 
court. Therefore, demand for the Commission to be vested also with 
power of investigation becomes imperative. This will help 
Commission ensure that its memo does not go unanswered. 
Draconian laws 
The Commission headed by Justice Sardar AM Khan remained 
successful in dissuading the Maharashtra government from its 
reported move of excluding the large number of Muslims from the 
voters list. Opposing TADA, the NCM asked for repeal of it and took 
up the cases of TADA detenus with the state government. In its 
resolution dated May 4, 1995 the Commission unanimously declared 
that: 
TADA is an offensive and odious piece of legislation 
which is contrary to all civilized norms of jurisprudence 
and the principle of equality and equal protection under 
the fundamental rights guarantied in our constitution. It 
runs counter to the universally valid standard civilized 
human behaviour.^° 
It was Commission's considered view that TADA was 
particularly targeted against the minorities. So it spearheaded a 
campaign for its abrogation. 
The first statutory Commission also took no time to condemn 
the decision of the Maharashtra government to wind up state 
Minorities Commission and Shri Krishna Commission urging for their 
restoration^^ and also took serious note of Shiv Sena chief Bal 
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Thakrey's anti Muslim utterances asking to institute legal 
proceedings against him under IPC. 
Besides, the Commission took a number of opportunities to 
render its opinion on important legislative matters. On question of 
Uniform Civil Code raised in Saria Mudgal case by Justice Kuldip 
Singh putting government in the dock, the Commission took 
considered view of the matter. It resolved that time was still not ripe 
to legislate Uniform civil code. It however opined that Personal laws 
could be rationalized as to bring them in tune with the requirements 
of assuring human rights and human dignity to remove gender 
injustice. Legislation on Uniform Civil Code will have to await 
enactment of separate rational personal laws of minority 
communities.^^ 
Another commendable work done by the first Commission was 
the preparation of data on the very low and meager representation 
of minorities in public services which was sent to concerned 
authorities demanding necessary action on priority. Later equally 
important work was under taken by a sitting member of the 
Commission, M Vardhrarajan who took the task of preparing a 
comprehensive report on behalf of sub group on minorities set up by 
the Planning Commission for ninth five year plan. This report was 
submitted to the Planning Commission in May 1996 enlisting most of 
the recommendations made by the NCM from time to time.^^ 
The National Commission for Minorities reports prepared by it 
during the term of first statutory Commission made as many as 
twelve important recommendations.^'* They were relating to 
1. Establishment of Department of Minority Affairs by the Central 
Government 
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2. Setting up of Minority-Welfare Department in all states and 
Union Territories having a Minority population of 10% and 
above 
3. Statutory status for the Prime Minister's 15-point programme 
for minorities (1983) 
4. Relaxation of educational and other formal requirements for 
the minorities in central police recruitments like that given to 
SC/ST ; 
5. A similar relaxation in state police recruitments; 
6. Amendment of the Christian personal law as suggested by the 
joint Women's programme; 
7. Continuation of Scheduled Castes converting to Islam or 
Christianity; 
8. Specific investigation powers for the Commission on the 
pattern of those enjoyed by the Human Rights Commission 
9. Rejection of Maharashtra Assembly's Child Adoption Bill of 
1995 by the President; 
10. Declaration of the Jains as a minority; 
11. Reconstitution of the Maharashtra state Minorities 
Commission; and 




The question of recognition of Jains as a religious minority 
separate from Hinduism has been receiving the attention of the 
Commission since long. The old non statutory Commission once 
entrusted one of its senior members, Homi J. H .Taleyarkhan to 
study and report on the position of Jains, who justif ied the claim of 
Jains to be recognised on separate religious ground.^^ It is 
important to note that various Jains individual and organisations had 
been making representation to the Commission demanding official 
recognition by the government. In the light of persistent demand the 
new statutory Commission made a statutory recommendation 
underlining the validity of their demand. 
It is pertinent to note here that the government of India does 
not mention Jains in the list of officially recognised minorities under 
its notifications. There are however various grounds for them to be 
recognised as a separate religious entity. First their religious and 
cultural heritages give them a distinct identity. Under the 
constitution and modern Hindu code 1955-56, Jains are bracketed 
with Buddhist and Sikhs. Moreover, like them they are listed as a 
distinct religious community in all government sponsored census 
reports. For these reasons perhaps Rajasthan High Court also has 
ruled that Jains are a minority community and as such they are 
entitled to all constitutional rights enjoyed by other minorities in 
India. 
But very recently NCM has received a setback in its long time 
efforts when Supreme Court rejected a demand for direction to the 
Union Government to notify Jains as a minority within the meaning 
of NCM Act. The Supreme Court has, in fact asked the Commission 
that instead of making plea it should discourage listing religious 
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group as minorities as this will create further divisions in the country 
leading to more social tensions and strife undermining secular 
nationalism.^^ 
Buddhist Temple 
The issue of Bodh Gaya Temple management has been a 
cause of concern for NCM in recent past. It has been taking up the 
matter with the Bihar government from time to time. As pointed out 
under statutory recommendations the Commission called for the 
review of the working of Bodh Gaya Temple Act, 1949. However, it 
was suggested that till the Act is not amended, some minor 
adjustment at the government level would help in meeting the 
demands of Buddhist community. In a letter addressed to the Chief 
Minister, the Chairman of the NCM advised to have more Buddhist 
member in the temple management committee so that they can 
maintain the tradition of this historical monument. He recommended 
that Secretary of the Board should be a Buddhist and the chairman 
should be District Magistrate of Gaya. He also recommended that in 
the existing Committee there should be 5 Buddhist members and 
three Hindu members.^^ 
Again on 2.11.2004 Chairman took up the matter with the 
Chief Minister, Bihar suggesting that number of Buddhist members 
in the management of the Bodh Gaya Temple may be increased by 
one. As per present practice, there are 4 Buddhist and 4 Hindu 
members and District Magistrate is the Chairman of the Committee. 
If one more member from Buddhist community is taken, at least the 
Buddhists will have the satisfaction that they are in majority. 
Secondly, he suggested that the Secretary of the management 
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committee should be a Buddhist so that he can properly understand 
and run the administration.^^ 
Educational Issue 
A number of very serious cases affecting one or another 
minority community in the field of education were handled by the 
NCM. The first case was about the complaint of St. Stephen College 
against the Delhi University on issue of reservation in admission for 
Scheduled Castes. It was a time when on the same issue, another 
minority institution AMU, Aligarh was served ultimatum by the 
U.G.C. to stop grant. The Commission examined general 
constitutional and legal aspects of the issue and the relevant judicial 
decision. 
In this context it is interesting to note that while by law of 
India no Christian or Muslim could ever be considered as Scheduled 
Caste, how then a Christian or Muslim institution be forced to 
reserve sizeable part of their admission and faculty intake for non 
Muslim, non Christian Scheduled Caste. It was very much decided in 
the Supreme Court verdict in 1992 in St. Stephen College case that 
in every minority institution the founding minority could get 50% seat 
reserved for their candidate while rest 50% would be fil led on purely 
merit basis. Based on this Court decision the Commission issued an 
explanatory ruling in favour of St. Stephen College. Sometime later 
in response to a clarification sought by Wizarat Rasul of Hyderabad 
about the position of founding minority candidates qualifying on their 
own merit, the commission gave another explanatory ruling 
observing that such candidate would be admitted against that 50%) 
of intake which is to be filled purely on merit.^^ 
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These two explanatory rulings given on behalf of the 
Commission brought relief to a number of minority institutions but 
Commission's third ruling given to Orissa Government was not taken 
notice of. The Orissa Government had put a blanket ban on the 
recognition of private teachers training colleges. In this ruling 
Commission had indicated to the Government of Orissa that its 
action violated Article 30 of the constitution.^° 
Another serious problem of the minorities in the field of 
education which the Commission had to deal with was the attempted 
spiritualisation of school education. It was about compulsory 
teaching of a particular religion and obligatory observance of its 
ritual.^^ 
Gujarat Carnage 2002 
At the outbreak of unprecedented communal violence in 
Gujarat, the Commission led by its chairman Justice Mohd. Shamim 
visited the worst affected city of Ahmedabad to get first hand 
account of situations there. In its visit to Shah Alam Relief Camp in 
the city, the experience of the Commission was very horrendous as 
it found women, children, elderly and the sick narrating woeful 
stories of burning, killing of persons and properties, raping of 
daughters in front of their mothers, and burning such rape victims 
for destruction of evidence. It left the Commission completely 
horrified. 
As the violence in Gujarat continued and the state machinery 
failed to control the situation, the Commission decided to invoke 
powers vested in it under section 9(4) (a) and (c) of the National 
Commission for Minorities Act, 1992 and summoned the Chief 
Secretary, Additional Chief Secretary, Home Secretary and D.G.P, 
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Gujarat to appear before the Commission on 06.04.2002. Chief 
Secretary and those representatives of state administration who 
appeared before the Commission were asked to give their version 
with all facts and figures. Dissatisfied with the government handling 
of the situation, the Commission directed and issued guidelines to 
them in respect of restoring of minorities confidence in state police, 
transfer of honest dutiful officers, compensation to victims and 
rehabilitation and rebuilding works, which were required to be taken 
immediately. 
However, the Action Taken Report submitted by the state 
government in reply to these guidelines suggested a rather negative 
approach of the government.^^ For example; the ATR does not find 
any fault with state Police and administration. It says "the Police as 
well as the administrative machinery have taken firm and effective 
action at every level to control violence. This is amply demonstrated 
by the figures pertaining to Police fir ing, bursting of teargas shells, 
arrests made etc. A large number of deaths have occurred as a 
result of Police fir ing, which shows the effectiveness of the force 
used." Police which has been mainly accused of conniving or siding 
with the rioters was not found to be wanting. Who would deny then 
that many deaths occurred not due to firing by the Police? 
Further in a related case of Best Bakery Trial, the NCM 
intervened when all the 21 accused in this case was acquitted by 
the Fast Track Court for want of evidence. It was alleged that eye 
witnesses went back on their statement in the court because of the 
fear of backlash. Expressing concern on the judgement, the 
Commission asked the Gujarat government to file an appeal against 
it presenting correct facts. It also wanted the government to ensure 
safety and security of eye witnesses so that they did not act under 
duress.^"^ This direction of the court was somehow complied with. In 
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this context it can be said that whatever success it could achieve 
can not be singly attributed to it alone. It was also due to the 
concerted efforts of many institutions and agencies that stand for 
justice and human rights. 
CONCLUSION 
The National Commission for Minorities as it exists today 
represents a model of Institutional arrangement which was 
visualised and promised by the founding fathers of our Constitution 
to ensure constitutional guarantees of protection for Minorities. As is 
evident from reading of its history minorities in India were left 
without any such institutional arrangement in the early three 
decades of post independence period. It was only in 1978 under a 
new government of altogether a new party that the necessity of 
having an institutional mechanism in respect of minorities was felt. 
The realization on the part of government of the day ultimately led 
to the creation of a body called Minorities Commission. 
The resolution of the government does make statement of lofty 
genuine concern for minorities. But given the nature of government 
order by which it was created, the Commission was initially destined 
to work as a department under the subordination of the government 
without autonomy and independence. The Parliamentary Act passed 
in 1992, however brought about some elevation of status to the 
Commission and the Commission was allowed to function with 
relative autonomy under changed name as National Commission for 
Minorities. It will not be out of place to note here that NCM has had 
to cope with indifference and neglect from the government and those 
in power. Often its letters remains unanswered and 
recommendations unacknowledged. A pertinent example is 
necessary to cite here^'*. In March 2001 during communal riots in 
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Kanpur, the PAC personnel allegedly killed 11 Muslinns and burnt 
and looted their shops during curfew hours. When a delegation of 
minority organization called on the Commission to demand effective 
role of the NCM along with National Commission for Human Rights 
in bringing to justice the guilty and for reforming the law 
enforcement machinery, the Chairman pleaded helplessness. He 
told them that letters and fax messages Commission sent to the 
Government of U.P for report of incidents had remained 
unacknowledged and unanswered. 
While during the last few decades, for the purpose of different 
sections of society many commissions have come up with 
constitutional status with greater autonomy and powers whereas 
Minorities Commission is left with just statutory status with lesser 
powers. When one peeps into the actual powers enjoyed by the 
NCM, one gets the feeling that it is crippled in many ways. The 
Commission makes recommendations but cannot get them 
implemented. The discretion of acceptance of recommendations in 
its case fully lies with the government. The NCM Act 1992 empowers 
the Commission with power of a civil court but it has been allowed 
very little clout. It has no power of investigation even as provided 
under Commission of Inquiry Act. For the Commission to play a 
more effective role it should have been given not only power to go to 
the court directly to get its recommendation implemented but also 
have power to correct wrong done to any minority. Moreover it 
should have been vested with power to seek legal relief against 
those who have committed the wrong. Like NHRC it should also 
have power to get compensation for victims. 
While NCM has been given a wide ranging functions but power 
sanctioned to it is quite limited. The effectiveness of Commissions 
role can mainly be gauged on this very basis. A columnist for this 
very reason perhaps has termed the Commission as "victim of 
omission". 
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CHA^PTER V 
Chapter - V 
VIOLATIONS OF MINORITIES' RIGHTS IN 
INDIA 
Violations of minority rights in India have many dimensions 
and manifestations. It can be discerned at the level of laws/policy 
formulations on paper and also at the level of their 
implementation on the ground. One can find a wide disparity in 
constitutional precepts and practices in different areas of 
governance. The practice of discrimination and religious hatred 
v\/hich lie at the root of such violations seem to be prevailing not 
only among different communities against each other but also 
found on the part of Indian State committing it through its 
agencies like police and other administrative machinery. Below 
we take a detailed look at how Indian minorities have been 
subjected to injustice and gross violations of their human rights. 
This chapter generally deals with violations of rights of two 
minorities - the Muslims and Christians. 
Violence Against IVIinorities: Riots against IViuslims 
One of the extreme manifestations of atrocities on 
minorities has been the frequent eruption of communal violence in 
different parts of the country. India has a long history of 
communal riots and violence involving Hindu majority and Muslim 
minority.^ After independence, the first virulent communal riot 
took place in JabaJ.pur in 1962 when Nehru was alive. It shook 
Nehru so much that he decided to constitute the National 
Integration Council (NIC). Conceived to promote communal 
harmony and national integration, NIC could hardly make a dent. 
The country's atmosphere was so vitiated by communal ideology 
of Rashtriya Swansevak Sangh (RSS) and Jan Sangh type outfits 
that the NIC could not prevent occurrence of series of communal 
riots later. In most of these riots more Muslims were killed than 
Hindus. The Ahmedabad riot of 1969 was greater in casualties 
and in intensity of violence than Jabalpur riot of 1962. In this riot 
more than 1000 people were reported to have been killed. Later 
in Maharashtra, at the instigation of another communal party, 
Shiv Sena, the Bhiwandi riot took place in 1970 in which more 
than 250 people were killed. 
The decade of the eighties was the most dangerous decade 
as far as the communal disturbance is concerned as it saw anti-
Muslim violence happening with increasing intensity and 
frequency. It was during this decade that a large number of 
communal riots broke out, particularly in places of north India like 
Moradabad in 1980, Biharsharif in 1981, Baroda and Meerut in 
1982. In 1983 Nellie in Assam saw a riot in which more than 3000 
Bengali Muslims were killed. Nellie was followed by the Bombay-
Bhiwandi riots of 1984. 
A major anti-Sikh riot also took place after Mrs. Indira 
Gandhi's assassination on October 31, 1984 by her Sikh 
bodyguards. More than 4000 Sikhs were massacred in this riot in 
which members of the ruling Congress party were involved. The 
anti-Sikh riot was the first of its kind against Sikh community and 
was isolated. 
In nineties the anti-Muslim campaign got fresh lease of life 
and communalism started raising its ugly head with renewed 
vigour and force in the wake of Ram JanamBhoomi agitation 
starting with the unlocking of Babri Masjid gate in 1985. Its 
impact was felt all over the country in the form of violent riots. 
First example was the Ahmedabad riots of 1985, which continued 
in phases up to October 1986. This riot of Ahmedabad was 
followed by the Meerut riot of 1987. Later Bhagalpur riots 
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followed in 1989. Both the riots of Bhagalpur and Meerut saw a 
great number of police atrocities and much police collusion in 
killing members of the minority community. In Meerut the police 
dragged out 23 young Muslim boys from Hashimpura locality, shot 
them dead and threw their bodies into a nearby canal. No action 
has been taken against these murderers so far. In Bhagalpur, 
Bihar, police took part in violence directly and when Rajiv Gandhi, 
the then Prime Minister, suspended the police inspector involved, 
he was gheraoed and made to reverse the suspension order.^ A 
police inspector in one of the villages in Bhagalpur district killed 
many Muslims, buried their bodies in a field and grew cauliflowers 
over them.^ 
All the periodic eruption of riots in India is in fact the result 
of hate propaganda and extreme intolerance nurtured against 
Muslims by aggressive "religio-political Hindu nationalists". These 
riots have also exhibited prejudiced and discriminatory attitude of 
law-enforcement personnel targeting Muslims causing great loss 
of life, property, honour and destruction of their places of 
worship'* It is estimated that ten of thousands of communal riots 
have occurred in India since independence. The number of major 
riots can easily run into hundreds. What is agonising is the fact 
that each of these riots has gruesome story to tell to us. For 
example in 1961 in Jabalpur, hundreds of Muslim girls were raped 
by Hindu rioters, who were avenging the death by suicide of a 
Hindu girl who had conceived from an illicit love with a Muslim 
boy. 
A report prepared by Ajeet Bhattacharjee inquiring into the 
1969 Ahmedabad riot which took 3000 lives revealed lack of 
direction from political bosses as the major source of massive 
loss of life and property. When Ajeet Bhattacharjee contacted a 
cabinet Minister to ask why was the police given the direction to 
be soft on rioters, the Minister admitted to having done so for fear 
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of loosing the coming elections to Jan Sangh Party.^ The 1978 
Allgarh riots revealed a more disturbing feature than earlier 
inaction of police. The People Union of Civil Liberty and 
Democratic Rights Report found the state's armed police, 
Provincial Armed Constabulary (PAC) targeting Muslims, shooting 
to kill them in the name of controlling riots.^ The connivance, 
complicity and active participation of administration and police in 
riots with a view to teaching the Muslims a lesson acquired 
alarming proportion during 1980s and 1990s as is evident from 
various enquiry commission's reports. 
Some of the findings related to the role of the police and 
other law enforcement agencies are relevant to note here. Justice 
D. P. Madon Commission Report on Bhiwandi, Jalgaon and 
Mahad riots (1970) reveals biases and partisanship of police in 
the following words.^ 
Discrimination was also practised in making arrests 
and while Muslims rioters were arrested in large 
numbers, the police turned a blind eye to what the 
Hindu rioters were doing. Some innocent Muslims 
were arrested knowing them to be innocent. Some 
innocent muslims who went to take shelter at the 
Bhiwandi Town Police Station were arrested instead of 
being given shelter and protection. 
Pointing to the inadequacy of measures in Jalgaon riots the 
Commission observed' ^  
The real reason for the inadequacy of the measures 
taken by the authorities was the communal bent of 
mind of some officers and incompetence of others. No 
attempts were made to check the rioting and arson at 
Joshi Peth, though fifty-four Muslim houses were set 
on fire there and the flames could be seen even from 
a distance of two miles. 
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The National Police Commission in its sixth report also 
takes note of biased and cruel behaviour of the police thus: ^ 
We also heard of stringent criticism from many 
responsible quarters that the police do not often act 
with impartiality and objectivity. Several instances 
have been cited where police officer and men appear 
to have shown unmistakable bias against a particular 
community while dealing with communal situations. 
Serious allegations of high handedness and other 
atrocities, including such criminal activities as arson 
and looting, molestation of women etc. have been 
levelled against the police deployed to protect the 
citizens. 
The Amnesty International Report on allegations of extra 
judicial killings by PAC in and around Meerut on 22-23 May 1987 
underlines the fact that "members of PAC have repeatedly been 
accused of carrying out their duties in a partisan manner when 
employed to control rioting between the Hindu and Muslim 
community. On a number of occasions PAC members themselves 
are said to have participated in violence directed against 
members of the minority community, including unprovoked and 
indiscriminate killings".""^ 
A senior police officer, V. N. Rai, in his published work 
"Perception of Police Neutrality During Hindu-Muslim Riots in 
India" points out numerous attitudinal features of police while 
dealing with communal strife.^^ He finds 
a) Police behave partially during most riots. In all the riots 
discussed in this study, they did not act as a neutral law 
enforcement agency but more as a 'Hindu' force. 
b) Perceptible discrimination was visible in the use of force, 
preventive arrests, enforcement of curfew, treatment of 
detained persons at police stations, reporting of facts and 
investigation, detection and persecution of cases registered 
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during riots. Muslims suffered in all the above nrientioned 
areas. 
c) An average policeman does not shed his prejudice and 
predetermined beliefs at the time of his entry into the force, 
and this is reflected in his bias against Muslims during 
communal violence. 
d) The inimical relationship between police and Muslims make 
them overreact in a confrontation-like situation. 
The partisanship of custodians of law was also witnessed in 
Bombay riots of 1992-93 against the Muslim minority. This was 
very much substantiated by the Justice B.N. Srikrishna 
Commission in its report on Bombay riots. The report says: ^^  
Police officers and men, particularly at the junior 
level, appeared to have an inbuilt bias against the 
Muslims and Muslim victims of riots. The treatment 
given was harsh and brutal and on occasions, 
bordering on inhuman, hardly doing credit to the 
police. The bias of policemen was seen in the active 
connivance of police constables with rioting Hindu 
mobs on occasions, with their adopting the role of 
passive onlookers on occasions, and finally, in their 
lack of enthusiasm in registering offences against 
Hindus even when the accused were clearly identified 
and post haste classifying the cases in "A" Summary. 
The report further reveals: ^^  
Even the registered riot related offences were most 
unsatisfactorily investigated. The investigations 
showed lack of enthusiasm, lackadaisical approach 
and utter cynicism. Despite clear clues the miscreant 
were not pursued, arrested and interrogated, 
particularly when the suspected accused happened to 
be Hindus with connection to Shiv Sena or Shiv 
Sainik. This general apathy appears to be the 
outcome of the built-in prejudice in the mind of an 
average policeman that every Muslim is prone to 
crime. 
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Violence Against Christians 
Besides the perennial anti-Muslim violence, India has 
witnessed anti-Christian violence too. The underlying causes 
have been the same as those promoting violence against 
Muslims. Attacks against Christians increased significantly since 
the Hindu nationalist party, Bhartya Janta Party (BJP) came to 
power. A majority of the reported incidents of violence against 
Christians occurred in Gujarat in 1998 - the year BJP formed the 
government in the state. In the district of Dangs in south eastern 
Gujarat, a spate of violence and premeditated attacks on 
Christian communities and institutions continued for ten days 
between December 25, 1998 and January 3, 1999.^'* 
In other parts of the country also such anti Christian 
violence took place. There was a gang rape of four nuns in 
Madhya Pradesh in September 1998. Also in Orissa in January 
1999, an Australian missionary, Graham Staines and his two sons 
were trapped in their car and burnt alive. In just a week after this 
gruesome incident another Christian religious leader, Rev. Arul 
Doss was shot in the chest with an arrow and beaten to death by 
a group of unidentified assailant. The follow up to these killings 
revealed serious irregularities in the official treatment of anti-
Christian violence.^^ A government appointed commission of 
inquiry accused Bajrang Dal activist and BJP member Dara Singh 
of leading the attack in Orissa killings.''^ 
On the violence against Christians in the country. Human 
Rights Watch, a New York based NGO in its report documents the 
role of right-wing Hindu organisations and the local media in 
promoting anti-Christian propaganda, the exploitation of 
communal differences to mask political and economic motives 
underlying the attacks, local and state governments complicity in 
the attacks, and the failure of the central government to meet its 
constitutional and international obligations to protect minorities. 
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Summary of the Human Rights Watch Report makes the following 
observation: ^^  
Local police have not provided adequate protection to 
villagers in the affected areas, even though there 
have been early warnings of violence. In some cases, 
police refused to register complaints by members of 
the Christian community, whereas they have 
registered complaints by other against Christians. 
Some Christians who have filed charges with the 
police have been pressured to withdraw their 
complaints. Officers who have taken action in 
response to anti Christian attacks have been 
threatened with transfers. 
The victimization of Christians in various states also drew 
the attention of National Human Rights Commission, which issued 
notices to the Chief Secretaries of Orissa, Madhya Pradesh and 
Gujarat and to the Union Home Secretary seeking immediate and 
effective measures to prevent such incidents in future. The 
National Minorities Commission has also submitted several 
reports to the state and central government recommending 
actions and accusing government of failure in protecting the 
rights of its minorities.''^ 
Babri Mosque Demolition y 
Another flagrant violation of minority rights took place when 
a four hundred and sixty four year old mosque called Babri Masjid 
was razed to the ground by Sangh Parivar in broad day light in 
the presence of entire law enforcement machinery of the state. 
The Prime Minister of the country at that time, P. V. Narsimha 
Rao, did not bother to take any action and remained mute 
spectator as if he was conniving with vandalisers. The Central 
Reserve Police Force deployed nearby was never pressed into 
service. The act of vandalism was committed with utter disregard 
to rule of law and constitutionalism. 
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The role of other wings of state's law enforcement 
machinery i.e the district administration and the police was 
blatantly partisan. Given the command-control system of the 
district officials and the police, they faithfully carried out the 
order of the Chief Minister, which required them not to use force 
against kar sevaks (volunteers). Instead of giving any thought to 
the legality of such an order, the district official and the police 
sought to provide maximum satisfaction to the political executive. 
It vindicates the observation that the police in India are not 
organised for impartial law enforcement but for government policy 
enforcement.^^ Moreover, the role of judiciary in this case has 
also not been above board. Right from the beginning of the case 
in 1949 the court seems to have acted in response to physical 
moves and agitation of the Sangh Pariwar/° 
The initial attachment order (December 1949) of the 
magistrate and subsequent injunction order by the district court 
giving legal sanction to the condition of Babri Masjid after the 
surreptitious installation of the idols of Ram Lalla during the night 
of 22-23 December 1949, in spite of the FIR of the constable 
affirming such illegal trespass, are held by eminent legal 
luminaries as violative of the principle of natural justice. It was 
also against legal precedents in similar cases, wherein status quo 
had been restored after removing any such adverse possession. 
It is this initial injunction order favouring one party against other 
that practically deprived Muslim of their right to worship in the 
mosque.^^ This fact of the deprivation of Muslims from entry into 
the mosque since December 1949 was later used by the Supreme 
Court as a ground for its own sanctioning of the makeshift temple 
after mosque demolition in the judgement of 1994.^^ On this part 
of judgement former Attorney General, Soli J. Sorabjee makes the 
following comments: ^^  
The majority judgement overlooks that the reason why 
(Muslim) worship had come to standstill was the 
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surreptitious entry into tine mosque and tine placing of 
idol there in a clandestine manner. Indeed that was 
the unequivocal admission of the state of U.P. in its 
written statement, solemnly affirmed in the suit. 
He further says: 
The distressing part is that the majority judgement 
countenances a situation which was the outcome of an 
act of national shame. The minority community is 
understandably disappointed with the majority 
judgement. 
Earlier, the case of unlocking of the gate in 1986 was 
disposed off by the Faizabad District Court in just a matter of two 
days in contrast to the previous lack of any progress in Ayodhya 
suit. The speed with which case moved and other things was 
done appeared to be premeditated. It raises doubt in many minds 
about the dubious role played by the court. Till date no legal 
action has been taken against such scandalised role of the Court, 
it may be taken as something not disapproved of by the judiciary 
in Ayodhya case.^'* Moreover, the view that the Court's order for 
opening the gate of the mosque was not an independent act of 
judiciary based on the merit of the case gets substantiated by the 
statements of Shankaracharya of Dwarka and jyotishpeeth, 
Swaroopananda Saraswati given in the Kumbh Mela - a religious 
congregation at Allahabad. There he claims that it was at his 
behest that Prime Minister, Rajiv Gandhi, got the lock opened for 
political consideration.^^ 
Criminal Justice System 
Failure of the criminal justice system in India has been a 
major source of perpetual violation of minority rights. An 
important object of the criminal justice system is to ensure justice 
to the victims. It is duty of the state to protect fundamental rights 
of the citizens as well as the right to property. The state must 
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strengthen the criminal justice system so as to protect the rights 
of the innocent and punish the guilty. 
The governments' failures to do so in providing equal 
protection of the law and safeguarding the rights of minorities has 
been very much visible on Indian scene. Such a failure of system 
generally gives rise to the sense of despondency to the victims, 
which lead to acts of revenge on the part of such victims against 
injustice done to them and innocent members of their community 
by certain organisations and government's law enforcement and 
justice delivery system. Some of the acts of terror committed in 
India are attributed to the denial of justice and unfair treatment 
experienced by some sections of minorities. Justice Srikrishna's 
findings make it amply clear. He observes in his report on 
Bombay riots and subsequent serial bomb blasts regarding the 
circumstances and motives of those Muslims who were supposed 
to be responsible for blasts that:^^ 
The Muslims felt a feeling of insecurity, tension and 
anger on account of their suffering during the two riot 
periods and they were inclined to blame the State 
Government and police for their misery. The Muslims 
perhaps felt that the Government and police instead of 
protecting their interests had actually acted against 
their interest by joining hands with communal 
elements which took a lead in the riots. A large 
number of Muslim youths came to entertain this firm 
belief. 
He further says: 
There was a large amorphous body of angry frustrated 
and desperate Muslims keen to seek revenge for the 
perceived injustice done to their community and it is 
this sense of revenge which spawned the conspiracy 
of the serial blasts. This body of angry, frustrated and 
desperate Muslims provided the material upon which 
the anti-national and criminal elements succeeded in 
building up their conspiracy for the serial bomb blasts. 
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Justice Srikrishna noted his agreement with the finding of 
Mahesh Narain Singh who was heading the team of investigators 
into the bomb blast and who emphasised that "the serial bomb 
blasts were a reaction to the totality of events at Ayodhya and 
Bombay in December 1992 and January 1993."" 
The Coimbatore bomb blasts at L.K. Advani's meeting on 
February 14, 1998 are again traceable to the partisan brutal 
police action against Muslims during Coimbatore riots of 
November-December 1997. The report of the enquiry Commission 
by Justice (Retd.) PR Gokula Krishnan tabled in the Tamil Nadu 
Assembly on 18 May, 2000, established the conspiracy by Muslim 
fundamentalist organisations, particularly Al-Umma to explode the 
bomb to wreak vengeance for the death of 18 Muslims in police 
firing on November 30 and December 1,1997.^^ 
A discussion on the genocidai killings that took place in 
1987 and the lackadaisical course of law give us an insight into 
how miserably criminal justice administration has failed in India in 
delivering justice to the aggrieved minority. 
During curfew in Meerut in the State of U.P the Provincial 
Armed Constabulary (PAC) Picked up several hundred innocent 
Muslims mostly youth, from their homes and took them away in 
trucks while there was no rioting in that area of the city. A few 
days later about forty dead bodies of some of those arrested were 
found floating in the upper Ganga Canal in Murad Nagar, District 
Ghaziabad, U.P. Inquiry reports by reputed journalists like Nikhil 
Chakravarty and Kuldip Nayar and organisations like the People's 
Union For Civil Liberties (PUCL) and the People's Union For 
Demoractic Rights (PUDR) revealed that it was a case of barbaric 
cold blooded murder by the PAC personnel. Nikhil Chakravarty 
compared the event with "Nazi Pogrom against the Jews, to strike 
terror and nothing but terror in a whole minority community"." 
The Amnesty International's inquiry report observed that "there is 
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evidence to suggest that members of the PAC have been 
responsible for dozens of extra judicial killings and 
disappearances".^° In a joint statement eminent persons including 
I.K.Gujral, Rajinder Sachchar, Kuidip Nayar, Subhadra Joshi and 
Badruddin Tayabji demanded that "the government must 
prosecute all those who have disgraced their uniforms. Their 
misdeeds must be treated at par with treason and tried by special 
Courts".^^ 
As a result of this public out-cry, the Government of U.P 
ordered an inquiry into the ghastly incident by the Crime Branch 
CID. A thorough Inquiry Report was submitted by the CBCID in 
February, 1994 in which 66 PAC-Police personnel of all ranks 
were indicted. A Writ Petition was filed by Jamaluddin and others 
of Meerut on 15 February, 1995 before the Lucknow Bench of the 
Allahabad High Court for making the Report public, prosecuting 
all those indicted and payment of adequate compensation to 
victims. But U.P. Government filed cases against only 19 PAC 
men of lower rank in the court of Chief Judicial Magistrate, 
Ghaziabad on May 20, 1996. However, there was no compliance 
of the court's summoning order followed by bailable warrants six 
times and non-bailable warrants seventeen times between 
January 1997 and April 2000, although all of the accused PAC 
men were in active service whose posting and home addresses 
were there in the file. After mounting pressure created by 
media,^^ the accused started surrendering in June-July 2000 and 
secured bail. As adjournment routinely continued on one pretext 
or the other in the trial court at Gaziabad, the Supreme Court 
transferred the case on an application of the Minorities Council to 
the Tees Hazari Court in Delhi on 27 September 2002 in the 
interest of justice, though the learned judges did not go into the 
merit of the issue of collusion between prosecutor and the 
accused raised in the application. Since September 2002 till April 
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2005 there has been no progress in the case at Tees Hazari 
Court, Delhi.^^ 
In the counter affidavit filed on March 13, 1997 in the High 
Court the CBCID admitted that the detenues were taken in the 
PAC truck to Hindon Canal and Platoon Commander and PAC 
men shot them dead. Affidavit also submitted that the incident of 
human rights violation not denied.^"* In spite of this background of 
admission of guilt the proceedings in the court of law has not 
been able to deliver justice in this case. 
Thus none of the guilty PAC personnel responsible for cold 
blooded murder of 41 Muslims in May 1987 have been brought to 
justice though the incident had stirred the conscience of the 
nation and the world over 19 years ago. Not only the trial of those 
indicted by the CBCID inquiry has not yet started, but the next of 
kin of those killed were given token relief of Rs. 40000 in two 
installments. No compensation for loss of life has yet been given 
by the U.P Government. The case of adequate compensation is 
still lying for disposal in the Lucknow Bench of Allahabad High 
Court since 1995.^^ This case is unique as it is the only one in 
which the CBCID inquiry has been successful in pinpointing the 
responsibility of 66 PAC-police personnel in the killings, which 
offered the rare opportunity of bringing guilty custodian of law to 
justice. It would have deterred recurrence of pogroms and 
genocidal killings of Muslims, Sikhs and Christian in India.^^ 
Further, apart from this case all those officials named by 
Justice Srikrishna Commission are yet to be brought to justice. 
The governmental lawlessness and impunity enjoyed by the guilty 
of the carnage of Gujarat 2002 again brings into focus the 
fragility of justice delivery system in India particularly in case of 
violence against Muslims and other minority groups. 
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Given the endemic delays happening in present legal 
system and its inability to produce effective results, the 
Government of India decided to constitute a Committee on 
Reforms of Criminal Justice System headed by Justice V.S. 
Malimath. The notification to this effect contained Government's 
candid realisation that "people by and large have lost confidence 
in the Criminal Justice System... Victims feel ignored and crying 
for attention and Justice..."^^ The Committee on its part makes 
extensive recommendations but remains silent on suggesting any 
concrete reform so as to provide equal protection of law and 
safeguard the rights of minorities. The Committee regrettably 
finds no space to discuss repeated failure of various arms of 
criminal justice system in ensuring effective protection, 
investigation, prosecution and justice to victims and survivors of 
communal violence.^^ 
But vi/hat is positive about Malimath Committee's 
recommendations is that it emphasises on the system with focus 
on justice to victims. It observes that "criminal justice 
administration will assume a new direction towards better and 
quicker justice once the rights of victims are recognised by law 
and restitution for loss of life limb and property are provided for 
in the system".^^ 
Any legal institutional reform aimed at tackling communal 
violence should take into account issue of impartial, effective and 
human law enforcement for prevention and control of all inter-
group riots and for speedily bringing the guilty to justice and 
rehabilitating and compensating the victims. The promised 
enactment of comprehensive law on communal violence by the 
present government may be taken as a right steps if it addresses 
these issues. But the draft of the proposed Communal Violence 
(Suppression) Bill 2005 is deficient as it suffers from many 
infirmities. The new law, for example, does nothing whatsoever to 
ensure that governments are forced to perform their most 
fundamental duties to their citizens or face legal actions. It makes 
absolutely no difference to a government driven by communal 
agenda/° 
Gujarat Carnage / 
Gujarat carnage is unprecedented in the history of 
communal violence in the history of independent India. It 
unquestionably ranks as India's worst state sponsored pogrom 
since partition. The violence unleashed on the Muslim minority 
v\/as not controlled and death and destruction were let loose for 
almost three months spreading almost all parts of Gujarat state 
ranging from cities and towns to villages. The whole police force 
with some honourable exception was communalised or abdicated 
its duty. The administrative apparatus behaved no differently. The 
widespread violence attracted worldwide media attention and 
several fact-finding missions by various concerned citizens and 
human rights groups.'*^ 
According to reports, the most prominent of Gujarat 
violence was experienced in the form of pogrom in Muslim 
dominated localities of Ahmedabad, which was led by local 
Vishwa Hindu Parishad (VHP) and Bajrang Dal leaders. The worst 
instance of brutality was witnessed at Naroda Patia where a big 
settlement of Muslims of about 25,000 inhabitants, mostly working 
class was completely destroyed by the rioters with active 
connivance of police. It saw barbarity of the worst order with 
more than 100 persons being burnt alive including women and 
children. Worse still not only some girls were raped before being 
burnt alive but also heart rending was that one expectant 
mother's womb was cut open in the melee and her foetus dashed 
to the ground. The enormity and ferocity of the attack forced all 
the surviving residents of the settlement to run away. 
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Another shocking incident was the burning alive of 39 
persons along with Ehsan Jafri, a former Congress Member of 
Parliament at his Gulberg Society bungalow in Ahmedabad city 
despite frantic call of help made by him to various authorities 
including Commissioner of Police. The cases of burning alive 
were not confined to Ahmedbad alone, it took place at many other 
places. One such incident of prominence is the case of Best 
Bakery where numerous persons were roasted alive. 
The organised hate killing was so grave and enormous in 
Gujarat that even Muslim police officials and other government 
functionaries were not safe. One Muslim inspector general of 
police was threatened by his own Hindu subordinates and had to 
remove his police uniform to save himself. A person of a status of 
a High Court Judge was not safe in his official residence. He had 
to shift, under advice from the Chief Justice of the Gujarat High 
Court, to a relative's place in a Muslim locality.'*^ All this speaks 
volumes about the role of the police and the nature of violence in 
the state in 2002. 
In the violence most restaurants, hotels and boarding 
houses belonging to Muslims were burnt down. Many schools, 
madrasas and social and cultural institutions were damaged and 
destroyed. Minority institutions like Wakf Board and Minority 
Finance Corporation were attacked. Dargahs including that of 17"^ 
century Urdu poet and a sufi saint was not only destroyed but 
also a Hanuman temple was set up on the site. According to an 
estimate nearly 350 places of worship mostly Muslim places of 
worship were destroyed.''^ 
Riots, arson, loot and mass murders targeted against 
Muslim community continued for several weeks all over Gujarat. It 
was organized on such a massive scale that many of the media 
observers called it an ethnic cleansing and genocide. 
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This orgy of killings of Muslims was preceded by the train-
burning incident at Godhra, which had been condemned by one 
and all. But in the name of 'every action has a reaction' to engage 
in systematic wiping out of a community goes to explain the plan 
that was hatched even before Godhra took place. In a report 
prepared by British diplomats it is stated that the post Godhra 
incidents were planned. If the Sabarmati Express tragedy had not 
happened, another flashpoint would have been created to justify 
premeditated violence as reaction.'*'' That there was a systematic 
planning cou\d be seen from the build up towards such massive 
violence. It is also a fact that right wing Hindu fundamentalist 
forces like RSS/VHP considered Gujarat as their laboratory and 
their programme to build a Hindu nation was at the root of this 
experiment. 
The planned nature of the violence, looting, raping and 
burning was quite obvious as government ministers and 
machinery were seen to be involved. There were reports that 
some ministers even entered the police control room and gave 
instructions to the police not to intervene in the prevailing 
situation. It was perhaps because of such instructions from 
political bosses that many of the ugly incidents were allowed to 
happen in full view of the police. Police inaction and complicity 
was very pervasive. The planning of the violence can also be 
gauged from the fact that rioters were well equipped with gas 
cylinders, swords, petrol bombs and mobile phones besides 
voter's lists and sales tax details for identifying Muslim shops.''^ 
Several features of this violence have been noted for their 
being entirely new.''^ In many respects Gujarat violence was 
different from rest of other hundreds of previous major riots that 
have happened in free India. Never ever has any government 
been found to be as patently partisan as in this case and indicted 
so severely for its failure to protect citizen's constitutional rights 
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to life, liberty, equality and dignity. It was also for the first time 
that some foreign nationals as they happened to be Muslims were 
killed in the communal strife. Never before European Union or 
any foreign country sent its investigating teams and registered 
protest at the diplomatic level for failing to save the lives of 
innocent people. Also, it was for the first time in India that the 
opposition insisted on debating the issue of communal violence in 
Parliament under rule 184 under which votes are taken after 
discussion.'*^ Further it was this episode of wanton destruction 
that for the first time led any Indian Chief Minister to be denied 
visa by the government of USA for violation of freedom of 
religion. 
It is now important to examine the course of law and 
process of justice that followed after outburst of this massive 
violence. 
All over Gujarat, the subversion of due process of law was 
observed in a number reports published by various human rights 
agencies. As a result justice for the victims of mindless violence 
remains elusive. This is understandable from the way charge 
sheets were filed by the police, for example, in two of the most 
gruesome incidents i.e Gulberg Society case in which 39 persons 
including former Member of Parliament were burnt to death and 
Naroda Patia where also nearly 100 people were burnt alive. The 
charge sheets in both the cases virtually begin with a defence of 
the accused and paints the victims as instigators. Not only that 
the charge sheets were prepared to help the accused, even 
names of prominent persons included in FIR were also omitted. 
The argument advanced by the police in defence of this action 
was that there was no documentary evidence against them. It 
means that police was ignoring requirement of evidences of 
witnesses under criminal law.'*^ 
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Further only cases relating to mob attack were registered by 
the police. But they avoided registering cases where rioters were 
identified. In the Best Bakery case Zahira Sheikh filed a 
complaint naming all the accused. She was, however, not given a 
copy of the FIR by the police. Later she went to the police station 
and found that the FIR registered by the police was false as it 
stated that the victims were burnt in their sleep. Similarly a 
number of FIRs were skillfully manipulated so that accused 
appear to be a nameless and faceless mob. There are also 
instances where the FIR was registered only when the victims 
agreed to drop the name of the accused especially if they 
happened to be BJP or Bajrang Dal members.'*^ 
In view of such widespread reports of FIRs not being 
properly recorded for extraneous consideration under political 
influence and investigations getting affected, the National Human 
Rights Commission (NHRC) had recommended to entrust certain 
critical cases to the Central Bureau of Investigations (CBI). These 
included Godhra incident, which was being investigated by the 
Godhra police, Chamanpura Gulberg Society and Naroda Patia 
massacres in Ahmedabad, the Best Bakery case in Vadodra and 
the Sardarpura case in Mehsana district. The NHRC pointed out 
to the authorities in Gujarat that it is "central principle in the 
administration of criminal justice that those against whom 
allegations are made should not themselves be entrusted with 
investigations of those allegations".^" 
In addition to the NHRC, the National Commission of 
Minorities, various civil liberties and citizen's groups and writ 
petitions filed in the Supreme Court had asked for investigation 
by the CBI. The Gujarat government, however, refused CBI 
involvement in the investigation. The central government 
response was also not positive in this regard on the plea that 
'existing rules' permit investigation of cases by the CBI only if the 
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state government makes a request for the same. The system of 
checks and balances and division of powers and functions 
envisaged by the framers of the Indian constitution had perhaps 
not conceived of the situations where the central and state 
governments both collude to deprive of certain section of Indian 
citizenry of their fundamental rights. On such response of the 
government the NHRC reminded "It would thus be a travesty of 
the principle of criminal justice if such cases were not transferred 
to the CBI. Worse still, the inability to do so could severely 
compromise the fundamental rights to life, liberty, equality and 
dignity guaranteed by the constitution to all of the people of India 
on a non-discriminatory basis".^^ 
The Gujarat governments' disinterest in securing speedy 
justice was also apparent from its constant refusal to heed the 
recommendation of the National Human Rights Commission 
(NHRC) regarding the setting up of special courts for the trial of 
select cases of carnage.^^ Because of high backlogs in existing 
courts, there is least possibility of cases like Naroda Patia 
coming up for trial in near future. The charge sheets that have 
been filed before the metropolitan magistrate who after looking 
into them will be submitted to the session courts. The NHRC had 
suggested that the special courts with no other business could 
expedite matters by holding daily hearings, trial court dealing with 
many cases may not be able to do this. This was necessary if the 
saying' justice delayed is justice denied' was not to be allowed to 
be true. How delayed the proceedings of trial courts can be is 
illustrated by the fact that the cases from the 1985 communal riot 
in Ahmedabad are still being fought. The trial in one case 
involving a former Union Minister, Harin Pathak and a Gujarat 
minister, Ashok Bhatt, was still to commence in 2002.^^ 
NHRC further recommended that special public prosecutors 
should be appointed. This was equally important as any 
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professional, competent, independent and impartial prosecutor 
alone can represent ttie case of tlie victims of tiiis carnage in an 
effective manner. 
Under the Indian criminal justice system, crimes are 
supposed to be committed not against an individual but against 
the state. It is therefore the job of the state to prosecute those 
who commit crimes. Problem however, arises where government 
itself stands indicted as an accomplice in the crime. Here it is to 
be remembered that under Section 301 of the Code of Criminal 
Procedure, the public prosecutor alone is authorised to prosecute 
an accused and the role of a private counsel in a criminal trial is 
limited to assisting the prosecution.^'* The appointment of honest 
and upright special public prosecutor for the trial of cases of 
Gujarat carnage was therefore need of hour. 
Moreover, the government of Gujarat blatantly followed 
discriminatory practices and policies in total disregard of 
constitutional guarantees of certain basic fundamental rights 
provided to every single citizen under Chapter III including Article 
14 of the constitution which stipulates that state shall not deny to 
any person equality before law or equal protection of laws; Article 
15 which prohibits discrimination against any citizen on the 
ground of religion etc. and Article 21 which enshrines a principle 
that no one should be deprived of his life or liberty except 
according to the procedure established by law. In fact the Gujarat 
government had suspended the operation of these fundamental 
rights for a section of Indian citizens namely the Muslim 
community. 
The discriminatory approach of the government was also 
evident in its legal response. The state's BJP government led by 
Narendra Modi initially announced Rs 2 lakh compensation for the 
victims of Godhra and Rs 1 lakh for others murdered in rest of 
Gujarat. Again initially an enquiry was ordered into the train 
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attack at Godhra alone and not into the mass murder that 
followed throughout the state. Similarly, while pogroms against 
Muslims were not considered terrorism, the initial response of the 
state government was to arrest those accused of involvement in 
the Godhra train attack under Prevention of Terrorism Act 
(POTA).^^ It was only after public out-cry that Modi government 
backtracked on all these decisions. It opted to reduce 
compensation amount from Rs 2 lakh to 1 lakh to Godhra victims 
but not chose to increase the amount for the Muslims from 1 lakh 
to 2 lakh. It also widened the scope of Justice Shah Commission, 
which is now headed by Justice Nanavati and also dropped POTA 
charges against the Godhra accused. 
Another aspect of state government's discriminatory 
approach was visible in the investigation process. The 
overzealousness of the investigating agency in the Godhra case 
has even led them to administer 'truth serum' to seven of the 
prime accused. This practice is highly objectionable and was 
described as torture by the United Nations (UN) in 1999. Under 
Indian law evidence procured in this manner is inadmissible in 
court.^^ In glaring contrast, investigation conducted in all other 
crimes that rocked the state for three months was rather 
dispirited, uninspiring and unconvincing. As for the use of 'truth 
serum' on those involved in Muslim massacre, why would they 
use it on them when they wanted to throttle the truth? 
Subversion of justice delivery system is further confirmed 
by Supreme Court's severe indictment of Gujarat High Court in 
the trial of Best Bakery case ordering transfer and retrial of the 
case outside Gujarat in its judgement delivered on 12 April 2004. 
While overturning the High Court acquittal in this case the 
Supreme Court observes "the entire approach of the High Court 
suffers from serious infirmities, its conclusion lopsided, and lacks 
proper or judicious application of mind. Arbitrariness is found writ 
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large on the approach as well as the conclusion arrived at in the 
judgement under challenge, in unreasonably keeping out relevant 
evidence from being brought on record".^^ The learned judges not 
only questioned the impartiality and efficiency of the investigation 
and prosecution but also expressed concern Court's "indifference 
to sacrilege being committed to justice" and they were also 
constrained to observe that the trials "were reduced to mock trials 
or shadow boxing of fixed trials".^® 
The latest Amnesty International Summary Report released 
on January 27, 2005 focuses state's failure to protect women's 
right to life with dignity and non-delivery of justice to victims. The 
Report laments that three years after the frenzy, virtually none of 
the perpetrators of targeted violence against Muslims including 
those responsible for rape and mass murder in Gujarat has been 
brought to justice. The criminal justice system including the 
police, the judiciary and the public prosecutors office, failed in 
their constitutional duty to record and investigate complaint 
objectively and prosecute offences. Medical documentation of 
abuses was frequently fraught with deliberate or careless 
inaccuracies which frustrated survivors attempt to secure 
justice.^^ 
Thus it can be concluded that the Modi led BJP government 
in Gujarat since 1995 has for years failed to curb hate 
propaganda against Muslims and to maintain a non-discriminatory 
approach to state's minorities. It assumed a partisan role during 
Godhra incident and subsequent rioting, failed to cooperate with 
the judiciary to provide legal redress and to ensure the 
impartiality of public. It also resisted public scrutiny, failed to fully 
cooperate with the NHRC and to protect human rights defenders 
and victims and witness seeking redress. It made it hard for 
victims to obtain relief, compensation and rehabilitation. The 
central government of India also led by BJP, which continued in 
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office till May 2004 failed to distance itself from the state 
government despite its clear failings to protect the human rights 
of members of state's Muslim minority.^° 
Neglect of Cultural Rights - A Case of Urdu 
The acts of discrimination against minorities are discernible 
even in the field of culture and language. The example of Urdu as 
a minority language is a case in point. As a language Urdu has 
come to be associated with Muslims. The reason for Muslim 
attachment to Urdu is best described in the words of Dr. S. Abid 
Hussain. "It has a two fold importance because it is not only their 
secular and cultural but also their religious language. No doubt 
there are number of books on Muslim religion in Bengali, 
Assamese, Gujarati and other Indian languages. But even Muslim 
who ordinarily speak these langauages do not regard this meagre 
literature as sufficient but use it only in the initial stages and then 
proceed to read Urdu books. In short, the learning Urdu language 
is for Indian Muslims not only a vital cultural but also a religious 
necessity."®'' 
As we noted in earlier chapter. Article 29 of the Indian 
constitution guarantees that a minority having a distinct language 
and culture of its own shall have the right to conserve the same. 
If plight of Urdu is any indicator, in practice this guarantee meant 
very little. How could the Indian Muslims conserve their culture if 
their mother tongue was banished from the primary school 
attended by their children? Throughout large areas of northern 
and central India in the states of U.P, Bihar, M.P, and Rajasthan 
Urdu was virtually eliminated as a medium of instruction in 
school. In 1949 in M.P, it was made an offence for a government 
servant to use any language other than Hindi in Devnagri script. 
The Punjab government took steps to ban the use of Urdu in 
administration and public educational institutions. In May 1948 
the U.P government issued new regulation which stated that 
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children would be educated through the medium of Hindi 
exclusively. According to this order, a child whose mother tongue 
was Urdu would have no opportunity to his own language except 
as an optional subject when he reached sixth standard.^^ 
In U.P a special officer for compulsory education issued 
order completely contrary to the principle of instruction in the 
mother tongue approved by the government of India after 
Provincial Education Minister's Conference held in 1949. This 
order resulted into the expulsion of Urdu as a medium of 
instruction in primary schools controlled by municipal and district 
boards." 
Before 1947 Urdu was used as the official language in 
Punjab, United Provinces and Central Provinces at the district 
level for revenue records, for judicial proceedings, for police 
records and for other government business. It was the official 
language of many princely states falling within the present 
boundaries of the states such as Himachal Pradesh, Punjab, 
Haryana, Uttar Pradesh, Rajasthan, Andhra Pradesh, Karnataka 
and Maharashtra. In all these provinces and states, Urdu was the 
medium of instruction and examination of our educational system 
up to the secondary level. In some places it shared this status 
with Hindi and English and in some other places it was solely 
used for these purposes. Urdu was opted as the first language by 
a large number of students irrespective of any religious 
consideration. Urdu press was the strongest among the 
vernacular languages and played a great role in the social, 
religious and political fields in the country. Its contribution to the 
freedom movement has been no less than that of any of the 
language in the country. All this shows that the language had a 
mass base widely used all over the country and actively 
responded to the rising needs of various communities. The 
language was developing in its natural course. But after 
independence it became the victims of antagonism of political 
class, which resulted into its gradual removal from the sector of 
practical utility.^'* 
Re-organisation of states in 1956 on the linguistic basis has 
also left an adverse impact on the status of Urdu. All major 
languages of the country were assigned to one state or the other 
which became homeland of the language and where the language 
was declared as the regional and official language of the state. 
The state took the responsibility of developing the language and 
implementing its usage for all official purposes in the state. As a 
result of this reorganisation Urdu could not become official 
language in any state except for Jammu SKashmir and was thus 
allowed to suffer. Moreover, policies and programmes of the 
government have never been encouraging.^^ 
Given this plight, the government of India appointed a 
committee for promotion of Urdu under the chairmanship of Mr. I. 
K. Gujral, the then Union Minister of State for Works and Housing 
by a resolution dated May 2, 1972. It was requested to advise the 
government on the measures to be adopted for the promotion of 
Urdu language and steps required to be taken to provide 
adequate facilities for Urdu speaking people in educational, 
cultural and administrative matters. 
The report prepared by the Gujral Committee was submitted 
to the Ministry of Education on May 8, 1975. Running into 269 
pages the report contained 187 recommendations covering a wide 
spectrum of issues and problems. The major recommendations of 
the report include the amendment of the three-language formula, 
use of Urdu for official purposes where there are 10% or more 
speakers of Urdu and provision of adequate safeguards for the 
Urdu linguistic minority. Besides there are other 
recommendations regarding the use of Urdu as medium of 
instruction, training of Urdu teachers, setting up of Urdu research 
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institutes, starting of Correspondence Courses in Urdu in 
universities, development of Urdu journalism and literature, 
increasing the frequency and duration of radio and T.V 
broadcasts in Urdu and strengthening of the Bureau for Promotion 
of Urdu.^^ 
Later Sardar AM Jafri led Expert Committee appointed to 
examine the implementation of Gujral Committee report finds that 
most of the Gujral committee recommendations remain 
unimplemented. According to the report of this expert committee, 
the constitutional provision of Article 350 (A) which lays down 
that "it shall be the endeavour of every state to provide adequate 
facilities for instruction in the mother tongue at the primary stage 
of education to children belonging to linguistic minority groups; 
and the President may issue such direction to any state as he 
considers necessary for securing the provision of such facilities" 
has been totally disregarded. The Committee says that this 
provision has been disregarded in all three aspects it emphasises 
namely 'endeavour', 'adequate facilities' and 'direction'^^. 
Education was included in the Concurrent List as a result of the 
42"*^ amendment of the constitution in 1976. Although it was a far-
reaching step with regard to sharing of responsibility between the 
Union and State governments, no benefits have accrued to the 
Urdu speaking population by this measure.®^ 
The Gujral Committee's recommendation to set up Urdu 
medium primary schools where there are 10% or more Urdu 
speaking people has not been implemented in any of the states. 
The condition of the Urdu medium secondary schools in the 
states is also highly unsatisfactory both quantitatively and 
qualitatively. In U.P for example there is not a single government 
Urdu medium secondary school. There is accute shortage of Urdu 
teachers all over the country. There is also general complaint 
about non-availability of Urdu textbooks.^^ 
201 
The report of the Commissioner for Linguistic Minorities 
1989-90 says that many states have not submitted data and some 
others have sent incomplete data about facilities available for 
education in Urdu. This shows government apathy with regard to 
minority language/" 
Because of lack of facilities for learning Urdu script in the 
mainstream education system during the last fifty five years a 
large number of speakers of Urdu do not claim Urdu as their 
language, resulting in the language census figures not truly 
reflecting the percentage of its speakers. Urdu suffers neglect 
also because of the majoritarian perception of its not being a 
language independent of Hindi.^^ 
The part of the problem lies in the existing constitutional 
provisions and hostile political and linguistic climate unfavorable 
to Urdu. 
Articles 345, 346, 347, 350, 350 (A) and 350 (B) of the 
Constitution relate to the protection of minority languages. Article 
345 empowers, subject to the provision of Article 346 & 347, the 
state legislature to adopt one or more languages in use in the 
state or Hindi to be used for all or any of the official purposes of 
the state. Article 346 provides for languages for interstate 
communication. 
Article 347 reads: 
On a demand being made in that behalf the president may, if he 
is satisfied the at a substantial proportion of the population of the 
state, desire the use of any language spoken by them to be 
recognised by that state, direct that such language shall also be 
officially recognised throughout that state or any part thereof for 
such purpose as he may specify. 
Article 350 (A) and (B) were incorporated in the constitution 
through seventh Amendment Act of 1956 in accordance with the 
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recommendations of the States Reorganisation Commission 
Report. 
Article 350 reads 
Every person shall be entitled to submit a representation for the 
redress of any grievance to any officer or authority of the Union 
or a state in any of the languages used in the Union or a state 
as the case may be. 
Article 350 (A) lays down: 
It shall be the endeavour of every state and of every local 
authority within the state to provide adequate facilities for 
instruction in the mother tongue at the primary stage of 
education to children belonging to linguistic minority groups; and 
the President may issue such direction to any state as he 
considers necessary or proper for securing the provision of such 
facilities. 
Article 350 (B) provides for the appointment by the 
President of a special officer for linguistic minorities for 
monitoring and reporting on implementation of safeguards 
provided for linguistic minorities. 
All these provisions in fact do not make clear statement of 
rights. In stead of making definitive statements for ensuring two 
crucial rights of linguistic minorities concerning facilities for 
primary education in the mother tongue and use of minority 
language for all or any of the official purposes in the entire state, 
region within the state or at district or local bodies level, they 
present a clear case of making vague promises depending on 
subjective satisfaction.^^ Moreover, they are presented in such a 
language that implies nothing can be claimed as a matter of right. 
One can only beg for it 
It is also not clear whether state legislatures are really 
empowered under Article 345 to declare more than one language 
as an official language in a state. 
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Similarly, Article 347 instead of making it a duty of the state 
to determine the size and spread of linguistic minorities in a state 
for their official recognition at appropriate levels and purposes, 
makes it dependent on three things which are not easy to 
conclusively determine/^ These are (i) desire of a substantial 
proportion of the population of a state for official recognition of 
their language (ii) this desire taking the form of a demand and (iii) 
satisfaction of the president regarding both (a) substantial 
numbers and (b) strength of desire. 
In Article 350 citizen's right to representation can not 
necessarily be exercised in his mother tongue as the Article limits 
the right of such representation to the languages used in the 
Union or in the state, not mentioning that such representation can 
be made in all the languages listed in Eighth Schedule. Under 
this condition it can not be possible for a citizen in Rajasthan or 
Madhya Pradesh to submit his representation in his mother 
tongue if it is Urdu as it is not officially recognised language in 
these states.^"* 
Thus the provisions that we discussed above dealing with 
minority language are deficient in respect of providing protection 
to minority languages. Part of the solution lies in enacting a 
central law on minority languages so as to ensure compulsory 
teaching learning in these languages. 
Conclusion 
While injustice against minorities has many forms and 
facets in India, the most glaring among them has been the 
perennial problem of virulent riots against Muslims. As is evident 
from the present study, these riots have always demonstrated 
prejudiced and discriminatory attitude of state's law enforcement 
agencies resulting into heavy loss of life, property, honour and 
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destruction of their places of worsliip. The rampant occurence of 
vandalism is in fact the result of hate propaganda and extreme 
intolerance nurtured specially against Muslims and Christians by 
aggressive religio-political Hindu nationalists. 
These gross violations of minorities' human rights have 
been possible largely due to country's ineffectual justice delivery 
system. The inability of present legal system to produce effective 
results calls for extensive judicial reforms. The issue of effective, 
impartial and human law enforcement must be taken as the basis 
of all such reforms. It must also aim at speedily bringing the 
guilty to justice as well as rehabilitating and compensating the 
victims. 
The deprivation that we saw of cultural and linguistic rights 
caused by political hostility shown towards Urdu because of its 
perceived association with Muslim minority is another injustice 
Muslims are faced with in India. The state's crucial obligations in 
respect of promoting their language thus remain largely 
unfulfilled. 
What is therefore required on the part of government to do away 
with all such infringements of rights is to take serious steps 
towards ensuring minorities' economic and political 
empowerment. 
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H A P R — V 
Chapter - VI 
ASSESSMENTS AND CONCLUSIONS 
The question of minority rights has always been a 
contentious issue all over the world including India. This issue 
was hotly debated during the drafting of the Indian constitution by 
the Constituent Assembly. The Sub Committee on fundamental 
rights and minorities in the Constituent Assembly gave a great 
deal of importance for the political and economic rights of 
minorities including the procedure for redress of rights in case of 
violations. With its report of 27 July 1947, the Sub Committee on 
Minorities proposed to establish for religious communities and for 
the Scheduled Castes and Scheduled Tribes separate 
electorates, and reservation in legislative bodies, ministries, and 
the civil, military and judicial services of the government since 
this was considered to be essential for the expression of political 
and legal rights of minorities. But separate electorates and 
reservation in the ministries and government services were 
ultimately given up in the name of unalloyed and pure 
nationalism. On August 1947, the Advisory Committee of the 
Constituent Assembly categorically stated in its report that 
separate electorate sharpened communal differences to a 
dangerous extent and have proved to be the main stumbling block 
to the development of a healthy national life. This was done 
despite the Sub Committee on Fundamental Rights admitting in 
explicit terms that 'it is difficult to expect that country like India 
where most of the persons are communally minded; those in 
authority will give equal treatment to those who do not belong to 
their community'. As a result of this backtracking following the 
decision of Partition, minorities especially Muslims chance of 
getting fair share in national life including institution of 
governance got badly affected and left lurking. Otherwise all the 
guarantees of collective political and economic rights of religious 
minorities promised in all previous resolutions and proposals of 
the Congress party were even written into draft constitution. 
Judiciary as a Saviour 
Judiciary is said to be the saviour of citizen's rights. The 
performance of Indian judiciary has been by and large 
satisfactory. Yet there are numerous instances and cases of 
public importance involving majority community where even 
judiciary has not been able to provide protection like for example 
the delay in the decision in the Babri Mosque issue. As an other 
example of judiciary's failing, Supreme Court judgment in St. 
Stephen's College case can be taken into consideration. Though 
it forcefully upheld the right of minority preferentially admit 
students of its community, but it also put obligation on the 
minority institution to admit at least 50% non-minority students for 
achieving the objective of national integration. All other 
institutions are exempted from any such obligation for having 
even a token minority percentage. Some right spirited persons 
have noted this with concern. 
In another case, the Apex Court has also been taken to task 
for its flawed judgment finding no wrong with the ideology of 
Hindutva that denies legitimacy of minorities. It was rather sought 
to be equated with the Indian tenet of secularism, which has been 
designed to assure minorities of fair play and justice.'' 
On October 25, 2004 in response to a PIL challenging the 
Presidential Order of 1950 and subsequent amendments confining 
the benefits of reservation for members of Scheduled Castes 
belonging only to Hindu, Sikh and Buddhist religion, the Supreme 
Court bench comprising chief justice R. C. Lahoti and justice G. 
P. Mathur failed to take the matter to logical conclusion stating "it 
is a matter of policy and legislation and the Courts should keep 
out of it". In its petition the Center for Public Interest Litigation 
had stated that exclusion of members of Scheduled Castes 
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professing any religion other than Hinduism, Sikhism and 
Buddhism is discriminatory and violative of Articles 14, 15 and 
16. Should it be the business of a Court of highest stature to turn 
its back on this important issue involving high constitutional 
principles? 
In this regard it needs to be recalled that justice Kanakaraj 
while giving a ruling on the issue of entitlement to Scheduled 
Castes reservation benefits to a Dalit Christian convert observed 
that he failed to understand how a person socially categorized as 
a Scheduled Caste could be deprived of the benefits of 
constitutional protection because of a change in his religious 
faith. 'What has religion got to do with social backwardness and 
ostracism practiced against certain groups of people for a number 
of years?'^ asked the judge. The High Court judge observed that 
this case illustrated the need for a more practical and realistic 
approach to the problem of Dalit converts. 
Poor Record of Implementing International Norms 
India has been on the forefront in extending support to the 
creation of international regime of minorities' protection. The 
duties and obligations accruing on India by virtue of its being a 
party to it are manifold. But its efforts in giving effect to these 
obligations in its internal jurisdiction have not been satisfactory 
and their practical realization has so far been minimal. The same 
is true with the implementation of constitutional and other legal 
provision. India has in fact failed to act on removing 
inconsistencies and inadequacies found in its constitution so as 
to bring them at par with international standards. It needs to take 
many legislative, administrative measures and political decision 
to improve its compliance of international human rights standard 
and minority rights obligations. 
India was expected to act upon removing the inadequacies 
and inconsistencies in our constitution and laws after it signed 
214 
and ratified tiie two international covenants in 1979, which made 
it accountable to the world community for their implementation, 
Since then the UN treaty monitoring bodies, especially the UN 
Human rights committee, have been pointing out the need to 
amend its laws, constitutional as well as statutory, for effective 
implementation of the universally accepted human rights norms. 
The government of India hardly cared for the 1992 UN 
Declaration on Minorities as it maintains that rights of religious 
and linguistic minorities are amply safeguarded under the 
constitution. 
But the economic, social, cultural and political realities 
prevailing in the country for 60 years since independence have 
been such that amounts to betrayal of the promise of equality, 
liberty and justice to the people enshrined in the constitutional 
preamble. This cannot be attributed to the behavioural failure of 
the political class alone. Fault lies also with makers of the 
constitution and flaws left in it that makes subversion of justice 
possible by the political leadership. For example, the persistently 
inadequate representation of minorities such as Muslims in the 
Parliament and Assemblies and their exclusion from the benefits 
of affirmative action programmes including reservation and the 
plight of the Urdu language and script have been caused by non-
protection of minority political and economic rights and 
inadequate protection of their educational, cultural and linguistic 
rights in the constitution. Their rights have been made more 
precarious by un-helpful judicial interpretations and an indifferent 
bureaucracy. 
Keeping this in mind concerned citizens of the country in 
May 1998 on the occasion of 50'*^  anniversary celebration of 
independence and UDHR called upon Indian Parliament "to 
constitute a Constitution Review Commission comprising eminent 
persons with commitment to human rights in which representation 
is given to all political opinions and sections of society"^ 
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The world community is conscious of tine fact that simply 
making provision of legal-constitutional protection of weaker and 
vulnerable minorities hardly serves the purpose. What is required 
in fact is to make its objective happen on the ground in reality. 
But for achieving this objective what is first required is the 
knowledge of the actual condition of minorities in terms of 
security of life, property and honour, and of the degree and 
nature of their participation in the political process and their 
share in power, and national wealth and resources and their 
access to opportunities for educational and socio-economic 
development. 
Minorities are subjected to discrimination everywhere in 
varying degrees and kinds. It is the Muslims who bear the brunt 
of discrimination most in almost all fields of life.'* Muslims are 
under represented not just in higher echelon of administration, 
they are so even in the police, para military forces and in class III 
and IV services of the union and the states governments. Their 
meager presence and deprivation can be seen even in the area of 
discretionary appointments and distribution of permits, licensees, 
loans and allotment of lands, shops and houses. The state in 
India enjoys vast powers at its discretion to extend patronage and 
confer benefits by way of appointing members and chairpersons 
of permanent, quasi-permanent and adhoc commissions and 
committees, boards and panels, judges, vice-chancellors, 
members and leaders of delegations etc. In all these spheres of 
discretionary appointments, the share of minorities has been 
throughout very poor. The study of discrimination and prejudice 
as is prevalent against minorities is rarely encouraged in official 
circles. The job is left to ill-equipped minority groups themselves, 
which is nothing but a testimony to the weakness of human rights 
activism working for promotion of minority rights. 
By committing Itself to international agreements and 
national constitution the Government of India is under obligation 
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to make the condition of its minorities known so as to ascertain 
the degree of practical realization of the underlying principles of 
non-discrimination, justice and fair treatment. But under the garb 
of secularism until 2001, it kept suppressing community wise data 
on socio economic and educational status that it had collected 
during census operations since 1951. During all these periods the 
same secular considerations, however, did not deter the 
Government to publish with fanfare the differential rate of growth 
of religious communities, especially Muslims. But data on literacy, 
poverty and other determiners of backwardness and cultural 
deprivation of the same community was kept secret for almost a 
half century after cross tabulation which would have otherwise 
enabled people to correlate higher rate of Muslim growth in 
population with its educational backwardness and poverty. 
It is encouraging to note that the Government of India has 
now not only made public such data as available with the 
Registrar General but has also appointed several committees to 
ascertain the degree and causes of under representation of 
minorities in all sectors of national life. The study of prejudice 
and discrimination against minorities needs the attention of the 
Government and commissions and the academic community. The 
fair practices in employment have unfortunately not been given 
chance to take roots in India. Just by providing for citizens right 
to non-discrimination, it is assumed that meritocracy already 
prevails in the country. Whereas the fact remains that traditional 
Indian social ethos has been more non-egalitarian, discriminatory 
and segregationist than in most other societies. Moreover sub 
group loyalties in India are stronger than any other loyalty or 
commitment. There is therefore, a need for a fair practices 
commission to ensure application of fairness in all employments, 
appointments and distribution of benefits. 
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NCM: Failing in Purpose 
As an agency to look after the interests of Indian minority 
communities, the National Commission for Minorities has hardly 
been able to carry out any of its assigned functions in a 
successful and effective manner. The Commission, which has 
been established and empowered to investigate and report the 
condition of minorities and the working of the safeguards, has 
badly failed in this basic purpose. It has neither undertaken any 
study of minority under representation and its causes including 
prejudice and discrimination against them, nor has it impressed 
upon the Government of India to publish such studies and data. A 
closer look at the history of its formation and subsequent 
transformation that it underwent and it's functioning since its final 
establishment under an act of Parliament in 1992 speak volumes 
for the Commission. The pre partition Congress assurance and 
Constituent Assembly's draft article of 299 did talk about a 
monitoring institution, which was however discarded in the final 
constitution. The idea was revived in the late sixties and 
seventies and the Commission was first formed under the Janta 
Party government simply as a department of the Home and 
Welfare ministries. 
While credit for initiating the establishment of Minorities' 
Commission goes to the first non-Congress government, it did so 
only in name. At long last when because of political compulsions 
the first non-Congress Government at the Centre in 1977 wanted 
to demonstrate that it was sympathetically inclined towards 
minorities, it did establish a Minorities' Commission only in name. 
Nowhere in the democratic world can one think of such an 
important commission to function as a department of a Ministry 
like Home or Welfare. When again under domestic political 
compulsions and the pressure of international opinion coming in 
the wake of Babri mosque demolition, the parliament enacted to 
establish a Commission in 1992. While doing so it took every step 
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to ensure that the Chairman and all the members of the 
Commission were appointees of the Government of India. But this 
was not insisted upon in the case of appointment of the chairman 
and members of National Human Rights Commission (NHRC), 
which was established a year later. 
The mode of appointment of the team indeed becomes 
crucial for independent functioning of these Commissions. While 
human rights organizations and activists launched concerted 
campaign demanding such independence for NHRC, none of them 
cared for the National Commission for Minorities when a bill to 
this effect was in the making. What to expect from the hapless 
minorities? All minorities especially Muslims took mere fact of 
establishment of a Commission under an Act of Parliament as an 
accomplishment for themselves. Though the Act has such a major 
drawback, it does provide a wide range of powers and functions 
for the adequate working of the Commission. But its non-working 
and the indifference of Parliament and the people to its 
ineffectual functioning can be gauged from the fact that the 
Commission has not made public any Annual Report since 1996. 
That the reports have not been laid in either of the two houses of 
Parliament for so long as it ought to be has not stirred members 
of the Parliament. No honourable member even of the minority 
communities seems to be bothered to question about the non-
submission of Commission's Reports. Human rights organizations 
and even minority forum seem to be least concerned about the 
Commission. The Commission is unable to receive much needed 
attention perhaps also because it is dismissed by the right 
wingers of the majority community as a measure of minority 
appeasement. All this goes to show that minority concerns have 
been missing its due place in the national scheme of governance 
and hardly find patronage in India. 
219 
Minorities' Equal Treatments: A Far Cry 
In spite of the indigenous origin of the bulk of Indian 
Muslims who hardly had any share in power during medieval 
period of so called Muslim rule, Hindu nationalists of various 
shades have helped develop the mindset that views Muslims as 
'aliens' by virtue of their following a non-indigenous religion, 
whose patriotism and sense of belonging to Indian nation is made 
questionable. Partition of the country and continuing adversarial 
relation with Pakistan, especially over Kashmir, put the final seal 
on the perception of suspect loyalty of Muslims in the eyes of an 
average member of majority community in India. This 'otherness' 
of Muslims has acquired 'demonic' characteristics in certain 
regions of the country under a sustained Hindutva, campaign 
which holds Indian Muslims responsible for the imagined and 
some real sins of the medieval Muslim rulers and of partition; 
which not only provides justification for periodic violence against 
them, but which makes their socio economic 'exclusion' 
acceptable. The boycott of Muslims announced from housetops in 
the wake of Gujarat riots in 2002 is a case in point. It is this 
persisting phenomenon of Muslim victimization that makes a 
senior journalist like Vir Sanghvi admit 'Muslims are an incredibly 
disadvantaged minority' who besides being poor and 
educationally backward 'face appalling discrimination'.^ 
In order to circumvent criticism, data on the low percentage 
of Muslims in the civil services is easily explained in terms of 
relative educational backwardness of Muslims. But how to explain 
the fact that all the forty seven labourers initially employed by the 
Archeological Survey of India for digging the earth to find out the 
traces of alleged temple in Ayodhya at the Babri Masjid site were 
Hindus, and that it was under court's direction sought by the 
counsel for the Muslim party that some Muslim labourers were 
also recruited. Again how to explain gross under-representation 
of Muslims in positions at the top and at bottom levels filled not 
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through merit based objective tests, but under political 
discretionary powers. 
The denial of benefits of reservation to Christianity and 
Islam deserves to be reviewed as the existing law is based on 
discriminatory categorization of religions into indigenous (Indian) 
and non-indigenous (non-Indian) religions, which is the 
foundational principle of Hindutva view of nationhood. 
Special constitutional provisions like reservations in public 
services were made for dalits to redress the wrong done to them 
for thousands of years during which they were denied all 
opportunities for a dignified life and for development. The 
Presidential (Scheduled Castes) Order of 1950 declared "no 
person who professes a religion different from Hinduism shall be 
deemed to be a member of a scheduled caste", it did so without 
taking into cognizance the fact that change of religion and faith 
did not remove the deprivation that members of these castes had 
suffered over a long period in the past. These benefits were 
further extended in 1956 to persons of S.C origin among Sikhs 
and later in 1990 to Buddhists. However, Dalits who embraced 
Christianity or Islam continue to be denied these statutory 
benefits. In the event of a Muslim Christian Dalit 
reconverting/returning to Hindu religious fold, he is again entitled 
to benefits of reservation that he was denied as Muslim or 
Christian. Thus the law instead of being based on a secular 
criterion like socio-cultural deprivation caused by accumulated 
historical denial of rights, treats present religious affiliation as a 
crucial determiner of S.C status, thus discriminating against 
religions of non-indigenous origin like Islam and Christianity. 
The plea that since Christianity and Islam claim to be 
egalitarian religions, the status of a person of Dalit origin 
undergoes a total change after conversion to these religions, 
which is taken as an excuse for the removal of ground for 
reservation, is fallacious. State's affirmative action of such 
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deprived persons is derived not from their present condition but 
from their historical deprivation rendering them unfit for equal 
competition. Is it rational to expect that conversion to Christianity 
or Islam will give such a boost to the talents of the Dalit 
convertees that they can be expected to compete with historically 
privileged sections as equals? Buddhism and Sikhism also claim 
universal brotherhood of humans. But conversions to these 
egalitarian religions are not taken into account for the purposes 
of entitlement of benefits of reservation. Moreover law and policy 
should not be based on abstract claims of religions but on socio-
cultural realities of communities. Change of faith in such cases 
does not necessarily lead to a change in their deprived 
community life. 
The government of India under international human rights 
regime is required to submit periodic reports on measures taken 
to end discrimination in its internal jurisdiction and it cannot fulfill 
this obligation without actually initiating corrective legislative 
action in the matter of above discriminatory laws and without 
ensuring effective equality in other socio-economic fields. 
The face of Criminal Justice Administration 
The failure in prevention of recurrent anti minority crimes 
brings to the fore the real face of criminal justice system in India. 
It has not been completely effective either in protecting the rights 
of the innocent or punishing the guilty and compensating the 
victims. The most reprehensible part generally played in the 
crime against Muslim and other minorities remains the partisan 
role of the state's law enforcement machinery i.e. the 
administration, the police and the justice system. The most 
glaring example of abdication of authority and terrorization by 
state's agencies is the case of massacre of 42 Muslims who were 
picked up from their homes by the state of Uttar Pradesh's 
Provincial Armed constabulary (PAC) in Hashimpura, Merrut on 
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22 May 1987 and shot dead, dumping their dead bodies in the 
Ganga Canal in Muradanagar, Ghaziabad. The trial of the 
accused has yet to start, and claim of adequate compensation for 
the victims is yet to be decided by the Lucknow Bench of the High 
Court. 
The Muslim community's fears of persecution have been 
strengthened by their view that judicial forums have been unable 
to punish the perpetrators of violence and hate preachers. The 
fact that prosecutors became defenders of the accused on 
communal grounds and that the judicial officers allowed 
miscarriage of justice, came in for severe strictures in the Best 
Bakery case related to Gujarat 2002 carnage by the Supreme 
Court of India. The creed of Hindutva followed by the RSS, V.H.P 
and Bajrang Dal has heightened these fears. 
It is a travesty of justice that all those brazenly indulging in 
hate speech like Bal Thakeray and those involved in the 
conspiracy and acts of violence during December 1992-January 
1993 including 49 persons charge sheeted by the CBI in Babri 
Masjid demolition case and those police officials named by 
Justice Sri Krishna Commission for rioting in Mumbai in 1992-93 
and those responsible for massive killings in Gujrat, in recent 
past have yet to be punished, a large number of Muslim arrested 
under the lapsed TADA are still languishing in jails. The 
proceeding in the law courts related to Hashimpura (Meerut) U.P. 
killings of Muslims in 1987 is a classic example of how the 
minority victim groups cannot hope to get justice from the system. 
Moreover, the social numerical composition of the police 
force with near absence or negligible presence of minorities and 
prejudiced attitudes of police towards Muslims have all made the 
system non-working. 
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Urdu and the Cultural Rights 
While under Article 29 of the Constitution it Is laid down that 
the right of sections of citizens to conserve their culture, 
language and script (Article 29) and the rights of religious and 
linguistic minorities to administer educational institutions of their 
choice will be guaranteed. Yet there is no obligation of the state 
to create conditions favourable for preservation of distinct Identity 
of minorities. Moreover, the right of minority languages under 
Articles 345,347 and 350 (A) to be used for official purposes as 
well as for Imparting primary education is discretionary, not 
mandatory. As a result of such inadequate constitutional 
protection the Urdu language in Persian script has immensely 
suffered because of political hostility against it in the Hindi 
region. How can Indian Muslims conserve their culture If their 
mother tongue Is banished from the primary school attended by 
their children as has been done In many parts of India? 
It is notable for example that the Congress In the United 
Province moved quickly to make Hindi written in the Dev Nagri 
script the language of provincial legislature as against earlier 
commitment that both Persian and Dev Nagri script of Hindustani 
would be promoted. Since Urdu was spoken largely In U.P, the 
decision to make Dev Nagri the official language sealed the fate 
of Urdu as the national language. And all this was done before 
the Constituent Assembly could take a decision on the official 
language.^ 
Making the Case for reservations for Musl ims 
Both the pursuit of equality and the promotion of diversity, 
the two major concerns of contemporary times, vigorously 
expressed In the Durban Declaration and Programme of Action 
2001 and the UNDP's Human Development Report 2004, validate 
affirmative action for 'inclusion' of Muslims in India who seem to 
have been 'excluded' knowingly or unknowingly in varying 
224 
degrees since independence, resulting in their marglnalization in 
tine national life as indicated by a number of studies. It includes 
reports of the Andhra Pradesh Commissioner for Minority Welfare 
and more recently at the national level by Justice Sachchar 
Committee. The causes of their under representation in 
institutions of national governance and wealth and low literacy 
rate are due to both their accumulated historical backwardness 
and the current social practices of sections of power-wielding 
majority enjoying tacit and some times stated policy backing of 
'secular' governments since independence. 
The study by commissionerate of minority welfare on the 
socio-economic and educational level of Muslims of Andhra 
Pradesh finds 65% Muslims living below poverty line with a 
monthly income of less than a thousand rupees. Muslim's general 
literacy rate is found to be 18% and female literacy rate is just 
4% as compared to 44 per cent general literacy^. The first official 
study that was carried out on the subject by the panel headed by 
Dr. Gopal Singh (1981) revealed so uncomfortable a scenario of 
abysmal Muslim achievement that the secretary of the panel Dr. 
Rafiq Zakaria was asked by the prime minister Mrs. Indira Gandhi 
not to Publicise it. Lately findings of Prime Minister High Level 
Committee headed by Justice Sachchar reinforce the view that 
Muslims have suffered decline and in some sectors they are 
worse off than the Indian Scheduled Castes. Given this state of 
things the situation calls for adopting a wide range of affirmative 
action programmes including reservation for Muslims as a 
backward religious minority whose members mostly comprise 
historically backward occupational groups. The creamy layer of 
the community to be determined on the composite basis of 
education, occupation and income will have to be excluded from 
the benefits of such reservations. The objection is often raised on 
any proposal for reservation for Muslims on the ground that it is 
anti-secular and that it will require amendment of the constitution 
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as article 16(4) enables the state to make reservations for 
"classes" of people and not "communities". 
The drafting history of article 16(4) shows that initially it 
was suggested in the Sub-Committee on Minorities by Sardar 
Ujjal Singh as a special measure empowering the state to provide 
for reservation for minorities not adequately represented in public 
services. The discussion on the appropriate phrasing of this 
provision on the Advisory Committee on 21-22 April 1947 
centered around using an inclusive term which could cover 
inadequately represented backward sections of the majority along 
with the minority. K. M Pannikar owned responsibility for this 
change from 'minority' to 'classes' for this purpose. Persistence 
over demand for express mention of minorities made Sardar Patel 
authoritatively pronounce that "classes include minorities. 
It is well that the intention of the framers of the constitution 
has been appreciatively and illustratively noted in the Supreme 
Court judgment delivered by chief justice M. N. Venkatachaliah, 
A.M. Ahmadi and B. P Jeevan Reddy, J.J on reservation for 
backward classes in the following words^. 
It is significant to notice that throughout his speech in 
the Constituent Assembly, Dr Ambedkar was using the 
word communities (and not castes) which expression 
includes not only the castes among Hindus but also 
several other groups. For example, Muslim as a whole 
were treated as a backward community in the princely 
state of Travancore.... The word community is clearly 
wider than caste and backward communities meant 
not only the castes wherever they may be found - but 
also other groups, classes and sections among the 
populace. (Para 80 (c) of the judgements) 
Further in Para 83, the learned judges significantly pointed 
out that "besides castes (whether found among Hindus or other) 
there may be other communities, groups, classes and 
denominations which may qualify as backward class of citizens. 
For example, in a particular state the Muslim community as a 
whole may be found socially backward" 
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Accepting the plea of the representatives of minorities, the 
National Commission to Review the Working of the Constitution 
(NCRWC) opined that 'classes' in article 16(4) is an inclusive 
term. The Commission has stated in its report that 'under the 
existing provision of articles 14, 15 and 16 it is open to the state 
to make reservations (for minorities) if it is of the opinion that 
such reservation is necessary and justified'^. 
It needs to be borne in mind that any special measure for 
minorities, like the provision of article 30, is not violative of the 
secular principle of the state. Secularism is required to ensure 
equality of treatment of all citizens, irrespective of religious 
affiliation. The international human rights standards starting from 
1935 Albania school opinion by the Permanent Court of 
International Justice to official explanation of the UN Declaration 
on the Rights of Persons Belonging to Minorities by Prof. Asbjorn 
Eide, and the Durban Declaration and Programme of Action 
(POA) 2001, emphasise the necessity of special measures to 
make the minorities effectively enjoy equality, which mere formal 
legal equality cannot ensure^". Pursuant to the Common Minimum 
Programme of the present UPA Government, a National 
Commission For Religious & linguistic Minorities and a High Level 
Committee on the Status of Muslims were constituted. 
Whereas the terms of reference of the National Commission 
required identification of socially and economically backward 
sections among minorities for extending benefits of welfare 
measures including reservations, the Prime Minister's High Level 
Committee was directed to treat the entire Indian Muslim 
community as a single group worthy of extending benefits of 
affirmative action programes^^ 
It is now clear that political legal advisors of the two panels 
have decided against separately providing for reservation in 
education and public employment for any religious minority such 
as Muslims on the plea that any such religion based reservation 
227 
will be anti secular and communally divisive. The official scheme 
seems to get certain sections of minorities identified by the 
Commission as socially and economically backward, who may be 
extended the benefit of reservations, whereas special affirmative 
action will be provided for socio-economic and educational 
advancement of Muslims^^. 
Even if the scheme is accepted as politically constitutionally 
correct in terms of secularism, will the provision of any special 
quota for backward sections among religious minorities and 
special allocation of funds for welfare of backward religious 
minorities not be objected to on the same ground?^^ 
As the largest, most populous and most resourceful South 
Asian state and the home of diverse religious communities, India 
is expected to provide a role model for other South Asian 
neighbours in particular and the world in general in evolving a 
workable inclusive democracy committed to promotion of 
multiculturalism. However, this vision of a viable, pluralistic 
society with equal rights and opportunities for all is still a distant 
dream. 
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